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FI NAL ORDER

The Revenue Departnent assessed State, county and city sales
and use tax agai nst Copel and Buil di ng Conpany, Inc. (Taxpayer) for
all or part of the period Novenber, 1984 through April, 1988. The
Taxpayer appealed to the Adm nistrative Law Division and a hearing
was conducted an August 29, 1990. Robert C. Walthall appeared for
t he Taxpayer. Assistant counsel John J. Breckenridge represented
the Departnment. This Final Order is based on the evidence presented
at the hearing.

FI NDI NGS OF FACT

The Taxpayer is in the glass business in Gadsden, Al abama and
furnished and installed glass as a contractor on numerous
construction projects during the subject years. The Taxpayer al so
made over $841,000.00 in retail sales during the sane period. The
retail sales accounted for approximtely 5% of the Taxpayer's gross
busi ness.

The Taxpayer acquired State and Gty of Gadsden sales tax
nunmbers in 1955 and used the nunbers to purchase glass fromits

vendors at wholesale prior to and during the subject period. The
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Taxpayer subsequently withdrew the glass frominventory as needed to
conplete its construction contracts and retail orders. |In sone few
cases the glass purchased by the Taxpayer was never put in inventory
but rather was shipped directly by the vendor to the Taxpayer's
custoner outside of Gadsden.

The Taxpayer reported and paid State sales tax to the
Departnent when the glass was withdrawn frominventory in Gadsden

However, local sales or use tax was paid to the |ocal jurisdictions
when and where the glass was delivered and used.

The Departnent audited the Taxpayer and assessed City of
Gadsden sales tax on the withdrawals frominventory in Gadsden. The
Departnent's position is that the Taxpayer purchased the glass at
whol esal e and that the subsequent wi thdrawals for use were taxable
retail sales under Code of Ala. 1975, §40-23-1(10). The Cty of
Gadsden tax is the primary assessnent in dispute. The Departnent
concedes that the Taxpayer should be allowed credit against the
Gadsden tax due for | ocal taxes erroneously paid by the Taxpayer.

The Departnent also entered State sales tax and various tax
county use tax assessnents against the Taxpayer. The State
assessnent involved I DB sales and has been settled. The county use
tax assessnents are based on the glass that was delivered directly
by the vendors to the Taxpayer's custoner outside of Gadsden. Al
assessnents were conputed using the Taxpayer's sales records and the

techni cal accuracy of the assessnents is not disputed.
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CONCLUSI ONS OF LAW

The issue is whether the glass previously purchased at
whol esal e by the Taxpayer was subject to sales tax when it was
wi thdrawmn from inventory in Gadsden for subsequent wuse on
t heTaxpayer's construction contracts. The Taxpayer argues that it
erroneously purchased the glass at wholesale and instead as a
contractor should have purchased at retail and paid sales tax to the
vendors at the tinme of purchase. |f the Taxpayer is correct, then
t he subsequent w thdrawal s woul d not be taxable and City of Gadsden
sal es tax woul d not be due.

The sale of building materials to a contractor is a retail sale
and sales tax should be paid directly by the contractor to the
vendor, see second sentence of Code of Ala. 1975, §40-23-1(10).
However, the Taxpayer operated a dual business as a contractor and
retailer during the subject period and as such properly purchased
the glass at wholesale under the Departnment's dual business
regul ation, Reg. 810-6-1-.56. reads in part as foll ows:

Operators of businesses who are both making retail sales

and wi thdraw ng for use fromthe sanme stock of goods are

to purchase at wholesale all of the goods so sold or used

and report both retail sales and w thdrawal s for use under

the sales tax | aw

In such cases, the subsequent w thdrawal from inventory of
materials previously purchased at whol esale constitutes a taxable

retail sale. See, Code of Ala. 1975, §40-23-1(10), and also Ex

Parte Honme Tile and Equiprment Co., 362 So.2d 239, and Al abam
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Precast Products, Inc. v. Boswell, 357 So.2d 985. The withdrawal s

in this case occurred at the Taxpayer's facility in Gadsden.
Accordingly, Cty of Gadsden sales tax was properly
assessed by the Departnent.

The Taxpayer contends that the dual business regulation is
i napplicabl e because it was a contractor only and did not have a
substantial nunber of retail sales" during the subject period.
However, over $841, 000. 00 in retail sales constitutes a
substantial retail business even though the retail sal es accounted
for only approximately 5% of the Taxpayer's total gross proceeds.

In any case, §40-23-1(10) defines "sale at retail” in part as
the withdrawal for use of "any tangi bl e personal property previously
purchased at wholesale". It is undisputed that the Taxpayer (either
correctly or incorrectly) purchased the glass in issue at whol esal e.
Consequent |y, the subsequent w thdrawal s of the gl ass purchased at
whol esal e were taxable retail sales under the above provision. The
Taxpayer reported and paid State sales tax on the wthdrawal s and
City of Gadsden sales tax should also have been paid in the sane
manner .

The Taxpayer relies on H Il v. State, 281 So.2d 440. In H I,

t he taxpayer operated two separate businesses in Anniston, a retail
outlet and a contracting conpany. The busi nesses purchased
materials fromdifferent vendors and kept separate inventories. The

contracting business purchased supplies fromits vendors, which were
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retail sal es under §40-23-1(10), but did not pay sales tax directly
to the vendors as it should have. Rather, the contractor reported
and paid the tax directly to the Departnent by the 15th of the
fol | ow ng nont h.

The Departnent argued that the taxpayer's failure to correctly
pay the tax to the vendors converted the retail purchases into
whol esal e sal es and that the subsequent
wi thdrawal s in Anniston were therefore retail sales subject to Gty
of Anni ston sales tax. The Court of civil Appeals disagreed. The
Court determned that the taxpayer's contracting and retai
busi nesses were separate and that the retail purchases by the
contracting busi ness were not changed into whol esal e sal es because
of the contractor's erroneous nethod of paying the tax.

A primary factor relied on by the Court was that the taxpayer's
retail and contracting businesses were independent and purchased
materials fromseparate vendors and kept different inventories. As
stated by the Court, at page 443:

The Departnment of Revenue in brief insists that the fact

t hat appellant possessed both state and city sales tax

nunbers is nost inportant, together with the fact that the

evi dence shows that appellant had never paid sales tax to

any vendor selling to either of his two businesses. W

concede that such facts would be nobst inportant and

controlling if the two business operations were operated

as one from the sane inventory, wth purchases nade
commonly fromthe sanme suppliers. . . . (underline added)

The Taxpayer in this case purchased glass in bulk at whol esal e

and then wthdrew the gl ass as necessary fromthe sane inventory to
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conplete both the construction contracts and the retail orders.

That is, the Taxpayer's contracting and retail businesses operated
from the sane inventory and purchased materials from the sane
suppliers, both factors that woul d have changed the Court's opinion

in HII.

The Hi Il Court also considered the fact that the taxpayer
treated his purchases as retail transactions and reported and paid
State sales tax before the materials were withdrawn frominventory.

In this case the Taxpayer unquestionably purchased the glass at
whol esal e and paid State tax only after the materials were w thdrawn
frominventory. Cty of Gadsden sales tax should also have been
paid on those sane w t hdrawal s.

The above considered, the Departnent is directed to nmake the
assessnments in issue final, with appropriate credits allowed for
| ocal taxes previously paid by the Taxpayer.

Entered on August 6, 1991.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



