STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON

V. § DOCKET NO. S. 90-141
M KE GRAY d/ b/a The Peach Park§
H ghway 31 South
P. O Box 48 §
Cl anton, AL 35045,
Taxpayer. §

FI NAL ORDER

The Departnment assessed State, Chilton County and Cty of
Clanton sales tax against Mke Gay, d/b/a The Peach Park,
(Taxpayer) for the period June, 1986 through July, 1989. The

Taxpayer appealed to the Adm nistrative Law Division and a hearing

was conducted on May 5, 1992. Janes E. Bridges, IIl, represented
the Taxpayer. Assi stant counsel Wade Hope appeared for the
Depart nent .

FI NDI NGS OF FACT

The Taxpayer farns approximately 150 acres in Chilton County on
whi ch he grows peaches, nectarines and various other fruits and
veget abl es. The Taxpayer al so owns approxi mately 35 acres in North
Fl orida on which he is starting a peach orchard.

The Taxpayer's famly has farned in Chilton County for over
three decades and for years sold its produce both locally and at
vari ous markets throughout the Southeast. The Taxpayer opened the
Peach Park in 1986 as a nore convenient and efficient way of
mar ket i ng the produce.

The Peach Park is located just off 1-65 in Chilton County and
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sel | s peaches, nectarines, waternelons, corn, peas, squash and ot her
fruits and vegetables in season, peanuts, jans, baskets, various
products nmade fromthe Taxpayer's overripe produce (ice cream fruit
bars and yogurt), soft drinks, bird feeders and vari ous ot her non-
agricultural itens. Mst of the produce sold at the Peach Park is
grown by the Taxpayer, although sonme fruits and vegetables are
purchased from ot her sources.

The Taxpayer owns the Peach Park, but is not involved in the
day-to-day operation of the business. Rat her, the business is
operated by the Taxpayer's brother, the brother's wife and a cousin.

Various other related and unrel ated individuals are al so enpl oyed
at the Peach Park. Some of the relatives that work at the Peach
Park al so occasionally help out on the Taxpayer's farm

The Taxpayer failed to keep any record of how nmuch produce he
delivered to the Peach Park during the subject period. The Peach
Park also failed to keep a sales journal, cash register tapes, or
any other records of gross receipts or gross sales during the audit
peri od.

The Peach Park reported and paid $131.00 in sales tax during
the three year audit period. The sales tax returns were filled out
by the Taxpayer's CPA based on sales figures provided by soneone at
the Peach Park, usually the Taxpayer's brother or sister-in-I|aw

The Departnent audited the Taxpayer using the Peach Park's bank
records. G oss proceeds were conputed based on total deposits |ess

| oans and transfers from other accounts. The Taxpayer concedes t hat
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the audit was properly conducted (see Taxpayer's brief at p. 16) but
contends that his produce should be exenpt from sal es tax pursuant
to Code of Ala. 1975, 8§40-23-4(a)(5).

The Taxpayer offered an analysis conpiled by his CPA estimating
his produce sales at the Peach Park (see Taxpayer's Exhibit 7). The
analysis is based on estinmates provided by the Taxpayer and the
county extensi on agent concerning acreage enpl oyed by the Taxpayer,
estimated crop yield informati on, and produce prices at the Peach
Park. The Taxpayer argues that the analysis accurately shows the
anount of his exenpt sales at the Peach ParKk.

CONCLUSI ONS OF LAW

Section 40-23-4(a)(5) provides in pertinent part an exenption
as follows:

(5) The gross proceeds . . . of poultry and ot her products
of the farm dairy, grove or garden, when in the origina
state of production or condition of preparation for sale,
when such sale or sales are made by the producer or
menbers of his immediate famly or for him by those
enpl oyed by himto assist in the production thereof.

The Departnent argues that the exenption does not apply if the
producer sells the crops as a nerchant and not as a farner, citing

Curry v. Reeves, 195 So. 425; Sanitary Dairy v. State, 75 So.2d 611,

and Departnment Reg. 810-6-3-.01. Specifically, the Departnent
contends that the exenption does not apply in this case because the
produce was sold in a "store" along with other non-farmitens. |
di sagr ee.

The exenption isn't |ost because the produce was sold in a
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retail establishnent along with other non-farmitens. Rather, the
issue turns on whether the Taxpayer is primarily a farnmer or
primarily a nmerchant. In Curry, supra, the exenption was denied
because the seller was primarily a nmerchant and not a farmer. The
growng of the chicks in that case was only incidental to the
taxpayer's primary activity as a nerchant.

The Taxpayer in this case is clearly a farmer and not a
merchant. He spends nost of his tine on the farmand has little to
do with operating the Peach Park. The growi ng of the produce is his
primary activity. Thus, the CQurry case does not apply and the sale
of the Taxpayer's produce at the Peach Park woul d be exenpt if the
other requirenents of the satisfied.

However, the produce also nmust be sold by "the producer or
menbers of his imediate famly or for himby those enployed by him
to assist in the production thereof". The Taxpayer's produce was
sold by his brother and sister-in-law, but also by various
"distant” cousins and other wunrelated enployees. Clearly the
produce was not sold by "the producer or nenbers of his inmmediate
famly" as required by the statute. Al so, while sone of the
related Peach Park enployees may have occasionally hel ped on the
Taxpayer's farm sonme did not and none were enpl oyed by the Taxpayer
primarily to assist in growing the produce. They were enployed to
work at the Peach Park. Consequently, even though the Taxpayer is
a farmer within the purview of the statute, the exenption does not

apply because the produce was not sold by him or nenbers of his
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imediate famly or by individuals hired by himto grow the produce.

See generally, Sanitary Dairy v. State, supra, at p. 613.

The Taxpayer also clainms an exenption under the newy enacted
Act 92-343. That Act anmended Code of Ala. 1975, §40-23-4 to exenpt

the foll ow ng:

(44) The gross receipts derived fromthe sale or sales of
fruit or other agricultural products by the person or
corporation that planted, cultivated and harvested such
fruit or agricultural product.

The exenption is retroactive to January 1, 1984 and the
Taxpayer's produce sales in issue appear to be exenpted by the Act.

However, no exenption can be all owed because no records were kept
show ng how nuch of the Taxpayer's produce was sold at
t he Peach Park.

Al taxpayers are required by Code of Ala. 1975, §40-23-9 to
keep suitable records of gross sales "and such other books or
accounts as nmy be necessary to determne the anmount of tax for
which he is liable. . . ." The need for proper records is obvious.

The State nust have conplete and accurate records from which a
retailer's correct liability can be conmputed. Rough estimates are
not sufficient. Al so, a taxpayer nust keep specific records

di stingui shing taxabl e and nontaxabl e sales, and in the absence of

such records the taxpayer nust pay tax on all sales. State v. T. R

Mller MII Conpany, 130 So.2d 185 (1961); State v. Ludlam 384

So. 2d 1089 (1980).
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In this case, the Taxpayer failed to keep any records show ng
how nuch produce he delivered to the Peach Park. Mre inportantly,
the Peach Park failed to keep any records showi ng how much of the
Taxpayer's produce was sold, or showing gross sales or gross
recei pts what soever

The Taxpayer argues that no particular formof record keeping
is required and sufficient. | disagree. The analysis is a rough
esti mate based assertions and on average crop yields and production
estimates. The Departnent is not required to rely on a taxpayer's

verbal assertions in |lieu of goods records. State v. Mack, 411

So.2d 799. In any case the anal ysis shows only how nmuch produce nay
have been grown by the Taxpayer, and not how nuch was sold at the
Peach Park. Only 80-90% of the Taxpayer's crops were offered for
sale at the Peach Park. There is no way of know ng how nuch was
actually sold or how much it was sold for. Al so, sonme of the
Taxpayer's overripe produce was processed and sold as ice cream
fruit bars and ot her non-exenpt products (the exenption applies only
to produce in its original state).

In State v. Ludlam supra, the Court of Cvil Appeals upheld

the circuit court's finding that calculations by the taxpayer's
accountant were sufficient to prove exenpt sales. VWile |
respectfully disagree with the majority opinion in Ludlam at |east

in Ludlam and the two cases cited as support, State v. Levey, 29 So.

2d 129, and State v. Mns, 30 So.2d 673, the taxpayers had sone
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direct records from which sales could be determined.® Not so in
this case. The analysis relied on by the Taxpayer is based entirely
on estimates and averages that are unsupported by any sal es record.
Also, the Court's holding in Ludlamwas dictated at |east in part
by the presunption of correctness afforded the trial judge's
findings. There is no such presunption in this case.

Judge Wight's dissent in Ludlam is the better view A
t axpayer cannot be allowed an exenption from sales tax unless he
mai ntai ns accurate and conpl ete records fromwhich the anount of the
exenpt sal es can be established with reasonable certainty.

In summary, the Departnent properly conducted the audit using
the best information avail able. The Taxpayer's produce was not
exenpt under 8§40-23-4(a)(5), and even if Act 92-343 applies, the
Taxpayer failed to keep any records show ng the anount of his exenpt
sales. In the absence of such records, the entire gross receipts
nmust be taxed. The Departnent is directed to make the assessnents

in issue final, plus applicable interest.

1 In Ludlam the accountant conputed exenpt sales using
invoices, billings, and a "test period" in which adequate records
were kept. See Ludlam at p. 1092.



Entered on July 8, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



