STATE OF ALABANA § STATE OF ALABANA
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A B. DAVIS OL COWANY, INC §
P. O Box 124
Cl ayton, AL 36106, §

Taxpayer. §

FI NAL ORDER

The Revenue Departnent assessed notor fuel tax against A B.
Davis G| Conpany, Inc. (Taxpayer) for the periods January, 1987
t hrough March, 1989 (Docket No. 89-230) and April, 1989 through
June, 1991 (Docket No. 91-251). The Taxpayer appealed both
assessnents to the Adm nistrative Law Division and the cases were
consolidated and heard on February 12, 1992. Al bert B. Davis
appeared for the Taxpayer. Assi stant Counsel C aude Patton
represented the Departnent.

FI NDI NGS OF FACT

The Taxpayer is a licensed notor fuel distributor and
mai ntains a bulk storage facility in Hartsford, Al abana. The
Taxpayer also sells notor fuel at retail through two keyl ock punps.

The Taxpayer periodically transfers fuel fromthe bul k storage
facility into the keyl ock punp tanks. The Taxpayer's custoners are
assi gned special keys that they use to operate the punps. The
punps are specially netered to show how nuch fuel is purchased by
each custoner. The Taxpayer subsequently bills each custoner

weekly and al so at the end of each nonth.
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The Taxpayer filed nonthly notor fuel returns during the
subj ect periods and reported tax on the notor fuel sold through the
two punps for on-road use. The Departnent agrees that the Taxpayer
mai nt ai ned adequate records showi ng which fuel was sold for off-
road and on-road purposes.

The Departnent audited the Taxpayer and assessed additi onal
tax based on the total amount transferred from the bul k storage
facility into the keylock punp tanks, less a credit for the fuel
that was subsequently sold for off-road use. That 1is, the
additional tax is based on the amount of fuel remaining in the
keyl ock tanks at the end of each audit period.

The Departnent argues that the tax becane due pursuant to code
of Ala. 1975, §40-17-11(2) when the gasoline was withdrawn fromthe
bul k storage facility and delivered into the keylock punp tanks.

Section 40-17-11(2) provides that tax is due when a distributor or
storer delivers fuel "into dispensing equipnent of a retail dealer
desi gned and used to supply notor fuel into the fuel supply tank of
a notor vehicle for the propul sion thereof on the public highways
of this state.”

The Taxpayer clains that the tax is due on only the fuel
actually sold through the two keyl ock punps for on-road use. The
Taxpayer also maintains that the two keyl ock punps are not retai
di spensi ng devi ces because they are not available to the general

public.
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CONCLUSI ONS OF LAW

Section 40-17-2 levies a notor fuel tax on the selling,
distributing, storing or using of notor fuel wused in on-road
vehicles. Section 40-17-3 provides that (1) a distributor shal
pay on sales, (2) a storer shall pay on withdrawals, and (3) a user
shal | pay on the anount used.

However, pursuant to §40-17-11, a distributor or storer is not
liable unless (1) the fuel is delivered into the tank of a vehicle
used on-road, (2) the fuel is delivered into the
di spensing equi pnent of a retail dealer that sells to on-road
vehicles, or (3) the distributor or storer knows or has reason to
believe that the fuel is to be used for on-road purposes.

Section 40-17-11 also provides that sales to a |licensed
di stributor, storer or user shall be tax free.

The Departnent clains that §40-17-11(2) applies and that the
tax becane due when the Taxpayer transferred the fuel fromthe bul k
storage facility into the keyl ock punp tanks. However, the intent
of §40-17-11(2) is for the tax to attach when a distributor sells
and then delivers fuel into the retail punp tanks of an unlicensed
retail dealer for sale to on-road vehicles (sales to |icensed
dealers are tax free). Section 40-17-11(2) doesn't apply when a
licensed distributor transfers his own fuel from a bulk storage
facility into his own dispensing equi pnent for subsequent sale.

Rather, in that case the distributor/ retail dealer is liable only
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when the fuel is subsequently sold for on-road purposes, see §40-
17-11(1).

| f the Taxpayer bad purchased the fuel in issue from another
distributor instead of wthdrawing from its own bul k storage
facility, the sale to the Taxpayer woul d have been a tax-free sale
to a licensed distributor and the tax would be due only when the
fuel was sold through the keylock punps for on-road purposes.
Li kewi se, if the Taxpayer had w thdrawn and delivered the fuel into
the retail punp tanks of another |icensed distributor, and not into
its own tanks, those transactions would also be tax-free. It is
illogical to argue that the Taxpayer could buy the fuel tax-free
from another distributor, or sell tax-free to another |icensed
distributor, but that the withdrawal of its own fuel for sale
through its own retail punps is taxable.

In summary, a licensed distributor that wthdraws fuel from
his own bul k storage facilities and delivers the fuel into his own
retail dispensing equipnent is liable for the tax only when the
fuel is subsequently sold for on-road purposes. |In this case, the
Taxpayer properly paid tax on the fuel sold through the keyl ock
punps for on-road use. Consequently, the prelimnary assessnment in
issue is incorrect and should be nmade final show ng no additional
t ax due.

Entered on March 10, 1992.

Bl LL THOMPSON
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Chi ef Adm nistrative Law Judge



