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Morgan El ectric Supply Conpany (Taxpayer) filed a petition for
refund of sales tax with the Revenue Departnent concerning the
period July 1, 1985 through May 31, 1988. The Revenue Depart nent
deni ed the petition and the Taxpayer appealed to the Admnistrative
Law Division. A hearing was conducted on February 22, 1990. R
Reid Mrgan, 111l appeared for the Taxpayer. Assi stant counse
Gaendol yn Garner represented the Departnent. This Final Oder Is
hereby entered based on the evidence and argunents presented by the
parties.

FI NDI NGS OF FACT

The Taxpayer sold electrical materials and supplies at retai
to Choccol occo Construction Conpany, Inc. (Choccol occo) and Acker
El ectric Conpany (Acker) during the period July, 1985 through My,
1988. Choccol occo and Acker used the materials and
supplies on a Joint construction project involving the Cty of
Anni ston Industrial Devel opnent Board (Anniston |1DB) and Nati onal
Al um num Cor por ati on (NACO . The issue in dispute is whether the

sales by the Taxpayer to Choccolocco and Acker were exenpt from



sales tax under the industrial developnent board exenption

provi si on, Code of Al abama 1975, §11-54-96.

The property in question was ordered by Choccol occo and Acker
on purchase orders bearing the nanme of the Anniston |IDB, National
Al um num Project. The sales were invoiced by the Taxpayer In the
nane of the IDB, c/o either Choccol occo or Acker. The Taxpayer was
paid with checks issued on the account of "IDB-City of Anniston-
Choccol occo Construction Conpany, Inc.-Agent". The Taxpayer
understood at the tinme that all of its sales to Choccol occo and
Acker Involving the IDB project were tax exenpt, and thus did not
charge and coll ect sales tax on the sales.

NACO was initially appointed as agent for the Anniston |1DB
and Choccol occo was subsequently appointed as agent for NACO
However, neither Choccol occo nor Acker were appointed as agent for
the Anniston IDB during the period In question.

The Anniston IDB issued a resolution on Novenber 7, 1988
setting out its belief that Choccol occo and all other contractors
subcontractors and material mren had been exenpt from sal es and use
tax during the construction of the project. The resolution also
recogni zed that Choccolocco had not been formally appointed as
agent for the IDB, and in an attenpt to retroactively create an
agency status, the resolution ratified and adopted all past actions
by Choccolocco and all other subcontractors, materialnen and
suppliers taken in conjunction with the project.

CONCLUSI ONS OF LAW
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Code of Alabama 1975, §11-54-96 exenpts all property and

income of an industrial developnment board from Al abama taxation.
The Revenue Departnment has construed the above section to provide
an exenption for sales and use tax, but only if three conditions
are nmet: (1) the purchases nust be made in the name of the board;
(2) the board's credit nust be obligated; and (3) the purchases
nmust be paid for by the board wth funds belonging to the board,

see Departnent Reg. 810-6-3-.33, and al so Chanpi on Internationa

Corporation v. State, 405 So.2d 928; State v. Sagi naw Steering CGear

Di vi si on, 435 So.2d 92.

In the present case, the materials were purchased In the nane
of the board with purchase orders bearing the nane of the Anniston
| DB. However, the IDB's credit was not obligated because neither
Choccol occo nor Acker were agents of the Anniston |IDB during the
period in question. The resolution issued in 1988 cannot
retroactively create an agency status between the 1DB and
Choccol occo effective during the assessnent period. Aso, there is
no evidence establishing that the purchases were paid for wth
funds belonging to the 1DB. Consequently, the sales did not
qualify as tax-exenpt sales to an I DB under §11-54-96. The refund
in dispute was thus properly denied by the Departnent.

This Order shall constitute the final order for purposes of

Judicial review according to the provisions of Code of Al abama

1975, §41-22-20.
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Done and ordered this the 27th day of April, 1990.

JAMES M SI ZEMORE, JR , Comm ssi oner



