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The Revenue Departnent entered an assessnent agai nst Herbert
Haar, d/b/a German Auto Repair (Taxpayer) for an autonotive
di smantl er and parts recycler license for the period Cctober, 1986
t hrough Sept enber, 1989. The Taxpayer appealed to the
Adm nistrative Law Dvision and a hearing was conducted on
Septenber 5, 1990. darence W Slaughter, Esq. appeared for the
Taxpayer. Assi stant counsel Duncan Crow represented the
Departnment. This Final Order is entered based on the evidence and
argunents presented by the parties.

CONCLUSI ONS OF LAW

The Taxpayer operates three businesses at the sane | ocation on
Ross Clark GCrcle in Dothan., Al abama. The primary business is
German Auto Repair, which repairs foreign autonobiles. |Inported
Autonotive Parts is a second separate business that is engaged in
selling new and rebuilt foreign autonobile parts. The third
business is a coin and jewelry retail outlet.

A Revenue Departnment Enforcenent officer inspected the
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Taxpayer's business | ocation and noted approximately 35 to 55 ol d,
i noperable autonpbbiles in a back lot behind the Taxpayer's
facility. The Enforcenent officer observed that a nunber of the
aut onobi l es had parts either mssing or renoved and stored in the
body of the vehicle. Based thereon, the Departnent cited the
Taxpayer as an autonotive dismantler and parts recycler pursuant to
Code of Ala. 1975, §40-12-410, et seq. The Departnment found no
evi dence that the Taxpayer was reselling salvaged parts fromthe
abandoned vehicles, but rather, the |license was assessed based on
the statutory definition found at §40-12-410(1) which provides that
any business with ten or nore inoperable vehicles on its prem ses
shall be presumed to be an autonotive dismantler and parts
recycler.

The Taxpayer argues that he is not and has never operated as an
autonotive dismantler and parts recycler. The Taxpayer explained
at the admnistrative hearing that the old cars on his lot were
abandoned for various reasons by custoners that had brought the
vehicle into his shop for repairs or an estimate of repairs. Wen
the customer did not return for the vehicle :Ln a reasonable tine,
the vehicle was noved to the back | ot and added to the Taxpayer's
col l ection of other abandoned vehi cles.

The Taxpayer and another |ong-tinme enployee of German Auto
Repair both testified that none of the abandoned vehicl es have ever

been di smantl ed and sold and that no parts from the vehicles had
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ever been rebuilt, recycled or resold. The Taxpayer also testified
that his business never reused or rebuilt any used parts, but
rat her, purchased all of the new and rebuilt parts that were sold
by his parts business, Inported Autonotive Parts.

CONCLUSI ONS OF LAW

Any busi ness operating as an autonotive dismantler and parts
recycler is required to pay an annual |icense fee of $225.00, see
§40-12-412. An "autonotive dismantler and parts recycler" is
defined at §40-12-410(1) as foll ows:

A person, firmor corporation engaged in the business of
pur chasi ng and di smantling, disassenbling or repairing,
wr ecked, abandoned or repairable notor vehicles, and
selling the wusable parts thereof, or selling such
wr ecked, abandoned or repairable notor vehicles as a unit
at wholesale, or selling the hulk of the vehicle after
the salvageable parts have been renoved. For the
purposes of this article, a person, firmor corporation
shall be presuned to be engaged in the business of an
autonotive dismantler and parts recycler if such person,
firmor corporation shall possess 10 or nore inoperable
nmotor vehicles for nore than 30 days, except where such
i noperabl e notor vehicles are being held by a |licensed
junk dealer or scrap processor for the purpose of
recycling scrap nmetal or are being held by a license
repair business awaiting repairs,

In the present case the Taxpayer does not fit the above
statutory definition of a dismantler and parts recycl er because (1)
the Taxpayer never purchased any of the abandoned vehicles in
question, which is a requirenent of the statutory definition, and
(2) the Taxpayer never sold any of the abandoned vehicles or any
parts from the vehicles, which is another requirenent of the

definition.
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However, the Taxpayer did possess nore than 10 inoperable
vehicles for nore than 30 days, and thus under the statute nust be
presuned to be a dismantler and recycler. The determ native issue
is whether the statutory presunption is conclusive in light of the
evidence to the contrary.

"Presune" is defined by the American Heritage Dictionary,
Second Col l ege Edition (1982) as follows: "1. To take for granted,

assuned to be true in the absence of proof to the contrary. The

sanme source defines "presunption" as follows: " 5. Law An
inference as to the truth of an allegation or proposition, based on

probabl e reasoning in the absence of or prior to actual proof or

di sproof."

Thus, the statutory presunption is valid only as long as there
is no evidence or proof to the contrary. As noted, the evidence
i ndicates that the Taxpayer is not a dismantler or parts recycler
as defined by §40-12-410(1). Accordingly, the assessnent in issue
shoul d be reduced and nmade final show ng no tax due.

Entered this 6th day of Septenber, 1990.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



