STATE OF ALABAMA § STATE OF ALABAMA
DEPARTMVENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. U. 89-148
UNI VERSI TY OF ALABAMA HEALTH §
SERVI CES FOUNDATI ON, P. C.
P. 0. Box 55407 §
Bi rm ngham AL 35255,
§
Taxpayer.
ORDER

The Revenue Departnent assessed use tax against University of
Al abama Health Services Foundation, P.C., ("Taxpayer") for the
period July 1, 1988 through Septenber 30, 1988. The Taxpayer
appealed to the Admnistrative Law Division and the matter was
submtted on a joint stipulation of facts entered into by Samuel W
Jackson, Jr., Esq., on behalf of the Taxpayer, and Gaendol yn B.
Garner, Esq., for the Departnent. The follow ng findings of fact
and concl usions of |law are hereby entered based on the stipul ated
facts and argunents submtted by the parties.

FI NDI NGS OF FACT

The Taxpayer owed use tax for the period July 1, 1988 through
Sept enber 30, 1988 in the anpunt of $26,687.42. Said anount was
due on or before Cctober 20, 1988, but paynent was not post nmarked
until COctober 21st and was not received by the Departnent unti
Oct ober 22nd.

The Departnent billed the Taxpayer for a full nonth's interest
of $221.51, and a 10 percent |late penalty of $2,668.74. The penalty

was subsequently wai ved.



The Taxpayer renmtted $8.02 to the Departnent on Decenber 2,
1988 representing one day's interest on the delinquent paynent.
The Departnment credited the $8.02 to the Taxpayer's account and
entered a prelinmnary assessnent for the bal ance due of $213.49.

The Taxpayer subsequently appealed to the Administrative Law
Di vi si on.

CONCLUSI ONS OF LAW

The question to be decided is whether the Taxpayer should be
required to pay interest for only the one day that the paynent was
|ate, or for an entire nonth, as argued by the Departnent.

Code of Ala. 1975, §40-23-77(a) was enacted in 1939 and
provides that interest shall accrue on any use tax deficiency "at
the rate of one-half of one percent per nonth, or fraction thereof,
fromand after the date when the sane becones due and payable until
paid." Under §40-23-77(a), interest was conputed nonthly by the
Departnent, and a full nmonth's interest was charged if paynent was
del i nquent for any part of the nonth.

However, Code of Ala. 1975, §40-1-44 was enacted in 1981 and
provides that "the annual rate of interest to be added to all taxes
shall be at the sane rate established by the secretary of the
treasury under the authority of 26 USCA §6621. Consequently, §40-
23-77(a) as "anended" by §40-1-44 should read as foll ows:

"(a) Al taxes or anounts herein required to be collected
not paid to the departnent of revenue on the date when the
sane becones due and payable shall bear interest at the

rate established by the secretary of the treasury under the
authority of 26 USCA §6621.




Section 6621 provides for an annual rate of interest based on

the federal short termrate as conputed by 26 U S.C A §1274(a).
Such interest is conpounded daily, see Treas. Regs. §§301.6621-1,
301-6621-2T, and 301-662-1, and also 26 U S C A  §6622.
Consequently, interest on any use tax deficiency nust be conputed
on a daily basis, which results in one day's interest due in the
present case.

The Departnent contends that §40-1-44 changes only the actual
percentage rate to be charged on a deficiency, but that interest
should still be conputed on a nonthly basis. However, conputing
interest on a nonthly basis instead of daily as required by §6621
woul d substantially change the effective rate of interest on a
deficiency. As pointed out in the Taxpayer's brief, at page 4, the
$221.51 in interest charged by the Departnment for the one day
del i nquency in the present case is equal to an annual rate of over
300 percent, which is clearly inconsistent with the annual rate
requi red by §40-1-44 and §6621. The Departnent's interpretation is
also inequitable in that it would require the sane interest to be
paid on a one day delinguency as on a twenty-ni ne day delinquency.

The above considered, the assessnment in issue should be reduced
and nmade final show ng no additional interest due.

Entered this the 9th day of August, 1989.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



