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The Revenue Departnent entered prelimnary assessnents of
State, Col bert County and Gty of Miscle Shoals sal es tax agai nst
Bi gbee Steel Buildings, Inc. ("Taxpayer") for all or a part of the
period Cctober 1, 1983 through October 31, 1986. The Taxpayer
appealed to the Admnistrative Law Division and a hearing was
conducted on June 1, 1989. Conrad Pitts, Esq. appeared for the
Taxpayer. Assistant counsel J. Wade Hope represented the
Departnent. The follow ng findings of fact and concl usions of |aw
are hereby entered based on the evidence and argunents presented by
the parties.

FI NDI NGS OF FACT

The Taxpayer fabricates steel building nmaterials and has a
facility | ocated in Miscle Shoals, Al abanma. The Taxpayer
purchases building materials at wholesale and either sells the
materials at retail or withdraws the materials frominventory for
use in conpleting furnish and install contracts.

The Taxpayer withdrew materials frominventory during the period

in issue to conplete various furnish and install contracts within
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the city limts of Huntsville. The Taxpayer remtted sales tax on
the wthdrawal s pursuant to the "w thdrawal for use" provision
Al a. 1975, §40-23-1(a)(10).

The Departnent commenced an audit of the Taxpayer and during
the audit the Taxpayer filed petitions for refund relating to the
tax paid on the materials used in the Huntsville furnish and
install contracts. The refund petitions were nmerged wth the
audit and the Departnment made the follow ng findings, on which the
assessnents in issue are
based:

(1) The Departnent determined that the materials
wi thdrawn from inventory for wuse in the Huntsville
contracts were taxable under the wthdrawal section, §40-
23-1(a) (10).

(2) The Taxpayer also withdrew materials frominventory
during the period Septenber 30, 1986 through Cctober 31
1986 for use in conpleting furnish and install contracts
out si de of Al abama. The Taxpayer now concedes that tax
is due on the cost of said materials, for reasons which
wi || be discussed bel ow.

(3) The Taxpayer on occasion nmade retail sales and charged
tax only on its cost of goods sold. The Depart nent
assessed additional tax based on the full retail sales

price, which the Taxpayer concedes is correct.



CONCLUSI ONS OF LAW

The only issue in dispute concerns (1) above and is whether
the withdrawal of materials frominventory by the Taxpayer for use
in conpleting furnish and install contracts in Huntsville was
subject to tax under the "withdrawal for use" section of the sales
tax |l aw, Code of Ala. 1975, §40-23-1(a)(10), as that section read
from 1983 until Septenber 29, 1986.

Prior to 1983, the withdrawal provision was interpreted so that
the withdrawal of property previously purchased at whol esale for
use in fulfilling a furnish and install contract was taxable at the
poi nt of w thdrawal based on the cost of the goods w thdrawn, see

Al abama Precast Products, Inc. v. Boswell, 357 So.2d 985 (1978),

and Hone Tile and Equi pnrent Conpany v. State, 362 So.2d 236 (1978).

However, the w thdrawal provision was anmended in 1983 to include
t he bel ow underli ned | anguage:

The term "sale at retail” or "retail sale" shall also
mean and include the withdrawal, use or consunption of
any tangi bl e personal property previously purchased at
whol esal e by a person engaged in the business of selling
at retail tangi bl e personal property fromthe business or
stock for the personal and private use or consunption,
w thout transfer of title, 1in connection wth the
business or by the person so wthdraw ng, using or
consum ng the sane.

Subsequent to the 1983 anendnent, the courts apparently
interpreted the "without transfer of title" |anguage added by the

amendnent to nean that if a taxpayer subsequently transferred title
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to the materials withdrawn from inventory, then the wthdrawal
provi sion would not apply and no tax would be due, see Ex parte

Morrison Food Services of Al abama, 497 So.2d 136 (1986); Ex parte

Dot han Progress, 507 So.2d 515 (1987); State v. S. E. A Wre and

Cable, Inc., 506 So.2d 345 (1987).

The "without transfer of title" |anguage was deleted fromthe
statute by anendnent effective Septenber 29, 1986. The specific
and stated intent of the 1986 anendnent was to repeal the 1983
anendnent and reinstate the pre-1983 statute and case | aw.

The Taxpayer in the present case recognizes that the 1986
anendnent reinstated pre-1983 case | aw and thus concedes that al
w thdrawal s after Septenber 29, 1986 are taxable, see (2) above
concerning furnish and install contracts outside of Al abana.
However, the Taxpayer al so argues that the materials w thdrawn from
inventory and used to fulfill the furnish and install contracts in
Huntsvill e shoul d not be taxed because those w thdrawals occurred
during the effective period of the 1983 anendnent and title to the
materials was ultimately transferred to the Taxpayer's custonmers in
Hunt svil | e.

However, in Ex parte Canpbell and Associates, Inc., 87-1418

decided May 12, 1989, the Suprene Court discussed the Morrison
decision and limted the applicability of the "w thout transfer of
title" language to situations where the property was withdrawn to

fulfill a contractual obligation to a exenpt entity. Thus, if
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property is wthdrawn frominventory for use by the w thdrawer and
title subsequently passes to a non-tax exenpt entity, then the
wi t hdrawal woul d be taxabl e.

Ex parte Canpbell involved a period prior to the 1983 anmendnent.

However, the Court's explanation of the Morrison decision is
apparently the Court's latest interpretation of how the "w thout
transfer of title" | anguage added by the 1983 anendnment shoul d be
construed. The Court explained as foll ows:

The Legislature apparently thought that Mrrison had
broad inplications in situations where a person wthdrew
materials from supplies and used them to perform a
contractual obligation and was thereby excused from
payi ng sales taxes. That is a m sreading of Morrison.
Morrison is applicable only to situations where materi al
bought at whol esale is subsequently used to fulfill a
contractual obligation to a tax exenpt entity.
Consequently, when one enters into and fulfills a
performance contract with a non-tax exenpt entity, title
passes and there is a taxable retail sale .

In the present case, there is no evidence that the furnish and

i nstall contracts in Huntsville involved tax-exenpt entities.

That is, title to the materials was not transferred to a tax

exenpt entity. Consequently, under the Iimting | anguage set out

by the Suprenme Court in Ex parte Canpbell, the w thdrawal of the

materials by the Taxpayer for use in conpleting the furnish and
install contracts in Huntsville was during the effective period of
t he 1983 anendnent .

The above considered, the Departnent is hereby directed to nake
final the prelimnary assessnents as statutory interest.

Entered this the 19th day of July, 1989.



Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



