STATE OF ALABANA 8 STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTVMENT OF REVENUE
8 ADM NI STRATI VE LAW DI VI SI ON
V. 8 DOCKET NO. I NC. 87-150
ROBERT B. & LOS A DUNCAN 8
2809 Madi son Street
Adansville, AL 35005, 8
Taxpayer. 8§
ORDER

The Departnent entered prelimnary assessnents of incone tax
agai nst Robert B. and Lois A Duncan ("Taxpayers") for the cal endar
years 1983 and 1984. The Taxpayers appealed to the Adm nistrative
Law Division and a hearing was conducted on My 26, 1988. M .
Robert B. Duncan ("Taxpayer") was present and represented the
Taxpayers. Assi stant counsel Mark Giffin appeared for the
Depart nent. Based on the evidence presented in the case, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

FI NDI NGS OF FACT

The Taxpayer was enployed during the years in question as a
m ni ster at the Church of Christ in Adansville, Al abana.

In 1983, the Taxpayer reported his wages as a mnister on
Schedule C "Profit or (Loss) from Business or Profession”. The
Taxpayer clainmed related Schedul e C expenses for autonobile use,
depreciation, insurance, interest, contributions to his church
(listed as "returns and al |l owances” on part 1, line 1b of Schedul e

O, and other m scel |l aneous deductions. The Taxpayer also filed a
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Schedul e E "Supplenental |Inconme Schedule" and thereon clained
repairs of $11,419.00. Finally, the Taxpayer el ected the optiona
standard deduction in lieu of item zing deductions on Schedule A

In 1984, the Taxpayer again reported his wages as a mnister on
Schedule C and clained the sane Schedule c¢ expenses, i.e.,
i nsurance, interest, contributions, etc., as in 1983. Again the
Taxpayer opted for the standard optional deduction in lieu of
item zing on Schedule A

The Departnent audited the Taxpayers and entered the foll ow ng
adj ust nent s:

For both 1983 and 1984, the Departnent disallowed the Schedul e

C expenses for insurance, interest and contributions. The
Department's position is that those expenses were personal in
nature and should have been clainmed, if at all, as item zed
deductions on Schedule A. The Departnent further contends that the
Taxpayers' election of the optional standard deduction in both
years is final and cannot now be altered to allow for item zed
deducti ons. The Departnent also disallowed the 1983 Schedule E
repair deduction of $11,419.00, but a correspondi ng anmount was
al l oned as a housing all owance.

The Departnent reviewed its adjustnents after entry of the
prelimnary assessnents in question and allowed an additional
housi ng al |l owance in 1983 of $2,981.00 ($14, 400.00 total) and al so
a full allowance of $14,400.00 in 1984. As a result, the

assessnents were reduced to $239.94 in 1983 and $345.38 in 1984.
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The only issue in dispute is whether the Taxpayer's contributions
to his church should be allowed as an ordinary and necessary
busi ness expense on Schedule C, as opposed to an item zed deducti on
on Schedule A The Taxpayer contends that as a mnister his
contributions are ordinary and necessary because he is expected to
set an exanple with weekly contributions. The Departnent argues
that the contributions do not qualify as business expenses and
shoul d have been clained as a charitable contribution on Schedul e
A. The Departnment further argues that because the Taxpayers chose
the standard deduction, a Schedule A charitable contribution
deduction cannot now be all owed.

CONCLUSI ONS OF LAW

Code of Ala. 1975, 840-18-15(a)(1l) provides a deduction for al
ordi nary and necessary business expenses paid or incurred during
the tax year. The above section is nodeled after 26 U . S.C. 8162.

Consequently, federal case law and other authority should be
followed in interpreting the simlar Al abama statute. Best .

State, Departnent of Revenue, 417 So.2d 197; State v. @lf GOl

Corp., 256 So.2d 172.
To be deductible, a business expense nust be both ordinary and

necessary. Wlch v. Helvering, 290 U S. 111. Each case nust be

judged fromits own particular facts, with attention to the type of

busi ness and circunstances invol ved. Comm ssi oner v. Heininger, 320

U S 467. However, a taxpayer has the burden of establishing that

the expenditure represents a |legitimte busi ness expense. Al sobrook
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v. U S, 431 F. Supp. 1122; Geat Lakes Pipeline Conpany v. U S,

352 F. Supp. 1159. The taxpayer nust show that the expenditure was
primarily notivated by a business purpose, and was not personal in

nature. MS.D., Inc. v. US., 434 F. Supp. 85; Vesuvius Crucible

Conmpany v. CI.R, 24 T.C M 750, affirmed 357 F.2d 948.

In the present case, the Taxpayer voluntarily contributed $80. 00
per week to his church. According to the Taxpayer, regular
contributions were expected as an exanple to the church nenbers.

That is, weekly contributions were inplicitly required as a
condition for retaining his position as mnister at the church.

But voluntary paynents do not constitute |egitinmate business

expenses. Union Fishernen's Cooperative Packi ng Conpany v. Earl e,

121 F. Supp. 373; Friedman v. Delaney, 172 F.2d 269. Furt her,

al t hough contributions are expected froma mnister, certainly they
woul d not be primarily notivated by business considerations. As
with the other church nenbers, the Taxpayer's contributions were
certainly made from personal conviction and for the purpose of
supporting the church and its prograns. That is, the Taxpayer
woul d have contributed to the church regardless of any business
benefits, either direct or indirect, derived therefrom
Consequently, the Taxpayer's contributions can only be clainmed as
charitabl e deductions on Schedul e A

However, because the Taxpayers elected the optional standard
deduction in both years, the contributions cannot now be all owed as

a Schedul e A charitable deduction. A taxpayer nust choose between
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ng deductions or taking the standard deducti on, and cannot

after the filing deadline has expired. State v. Kil born,

2d 447.

above consi dered, the Departnent is hereby directed to nake

the assessnents in issue as entered, wth applicable

statutory interest.

Done this 7th day of June, 1988.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



