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Taxpayer .

ORDER

The Departnent assessed incone tax against Jerry M Gines
(" Taxpayer") for the years 1981, 1982, 1983, 1984 and 1985. The
Taxpayer appealed to the Adm nistrative Law Division and a hearing
was conducted on January 13, 1988. The Taxpayer was present and
represented hinself. Assistant counsel Mark Giffin appeared for
the Departnent. Based on the evidence and argunents presented by
the parties, the follow ng findings of fact and concl usions of |aw
are hereby nade and entered.

FI NDI NGS OF FACT

The Taxpayer and his wife filed joint Al abama inconme tax returns
for the years 1981 through 1985. Each return contained only the
Taxpayer's nane, home address and signature. No other information
was provided. Each return contained the follow ng statenent:

| OFFER TO AMEND OR REFI LE TH S RETURN EXACTLY AS YQU
WSH IT, IF YOU WLL PLEASE SHOW ME HOW TO DO SO
W THOUT WAI VI NG MY CONSTI TUTI ONAL RI GHTS.

An asterisk was placed on various lines on the return in lieu
of information, with the foll ow ng expl anati on.

"This means specific objection is made under the
Fifth Anmendnent, uU. S Constitution. Simlar
objection is made to the question under the First,

Fourth, Seventh, Ei ghth, Nnth and Fourteenth
Amendnents for civil issues.™

The Departnent audited the Taxpayer and obtained information
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fromthe Taxpayer's enpl oyer, The Mbile Press Register, indicating
i ncome of $35,000 in 1983 and $31,897.50 in 1984.

The assessnents for 1983 and 1984 were based on the inconme
information received from the Mbile Press Register. The 1982
assessnment was based on 1983 inconme, less a 10% all owance for
inflation. The 1981 assessnent was based on 1982 incone, again
|l ess a 10% al | onance for inflation. The Taxpayer's 1985 i ncone was
estimated at $50, 000.00. In conputing the subject assessnents, the
Taxpayer was allowed the optional deduction and a personal
exenption for each year

CONCLUSI ONS OF LAW

A "protest return” which contains only a taxpayer's nane and a
claimof constitutional privilege does not constitute a valid tax

r et urn. US vVv. Porth, 426 F.2d 519, cert. denied, 400 U. S. 824,

91 S.C. 47; Beatty v. CI1.R, 676 F.2d 150. Further, a general

claim of constitutional privilege cannot be used to avoid

production of records and paynent of tax due. Edelson v. CI.R,

829 F.2d 828; Edwards v. C.I.R, 680 F.2d 1268; U. S. v. Sullivan,

47 S. . 607, 274 U. S. 259.
When a taxpayer fails to file a proper return, the governnent
can use whatever nethod and information it deens appropriate to

reconstruct incone. Moore v. C.1.R, 722 F.2d 193; Mallette Bros.

Const. Co., Inc. v. US., 695 F.2d 145. The governnent's fi ndi ngs

are presuned to be correct. Denison v. CI.R, 689 F.2d 771.

However, its calculations nust be based on at |least a mninal
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evidentiary foundation. The governnent nust show that its
conputation of liability is reasonable under the circunstances.

Wei nerskirch v. C.1.R, 596 F.2d 358; Edwards v. C.I.R, supra

Mbore v. C.I.R, 722 F.2d 193.

The assessnments for 1983 and 1984 were based on actual incone
information obtained from the Taxpayer's enployer. Those
assessnents are clearly acceptable, although the Taxpayer was
benefited by the fact that the 1984 assessnent was based on incone
for only nine nmonths of the year.

The 1982 and 1981 assessnents were conputed fromthe 1983 i ncone
figure, adjusted downward 10% each year as an allowance for
inflation. The courts have accepted the conputation of liability
over several years based on information froma single tax year
However, the projections nust take into consideration such
adjusting factors as the Consuner Price Index and inflation, see

Mbore and Edwards, cited above.

No information was available for 1981 and 1982. Thus, it was
reasonabl e that the Departnment should conpute liability for those
years based on 1983 incone. Actual inflation during those years
was |less than the 10% estimated by the exam ner. However, the
i beral 10% al | owance could only benefit the Taxpayer. Thus, the
1981 and 1982 assessnents should be upheld. Inconme for 1985 was
estimated to be $50, 000. The exam ner apparently considered
$50,000 to be a reasonable increase from 1984. The Taxpayer's

income for nine nonths of 1984 was approximtely $32,000.00.
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Projected inconme for the full year would be approximtely
$42, 750. 00. Thus, an increase to $50,000 for 1985 woul d constitute
an unreasonable 17% i ncrease over 1984. Inflation for 1984/1985
was approxi mately 4% Consequently, the assessnent for 1985 shoul d
be based on a projected i ncone of $42,750.00, plus a increase of 4%
for inflation.

The Revenue Departnent is hereby directed to nake prelimnary
assessnments as set out above, with required by statute.

Done this 27th day of January, 1988.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



