STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. S. 86-270
BILL G CARTER §
d/b/a Carter's Honme Furni shings
P. O Box 387 §
Luverne, AL 36049,
§
Taxpayer .
ORDER
The Departnent entered assessnents against Bill G Carter

d/b/a Carter's Home Furnishings ("Taxpayer") for State sales tax
for the period January 1, 1984 through June 30, 1986; Crenshaw
County sales tax for the period Novenber 1, 1981 through June 30,
1986; City of Luverne sales tax for the period Novenber 1, 1981
t hrough June 30, 1986, and State |ease tax for the period July 1,
1983 through June 30, 1986. The Taxpayer appealed to the
Adm ni strative Law D vision and a hearing was conducted on February
17, 1988. The Taxpayer was present and represented hinself.
Assi stant counsel J. Wade Hope appeared for the Departnent. Based
on the evidence submtted by the parties, the follow ng findings of
fact and conclusions of |aw are hereby made and entered.

FI NDI NGS OF FACT

During the periods in issue, the Taxpayer operated a furniture
store in Luverne, Al abanma. The Taxpayer prinmarily contracted to
furnish and install ~carpet, and also |I|eased televisions,
refrigerators, washing machi nes, and ot her nmajor appliances.

The Departnent audited the Taxpayer using the Taxpayer's sal es
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and | ease records and sale tax returns. The Taxpayer's sales
records were inconplete for the nonths of July, 1983 through
Decenber, 1984, Consequently, the Taxpayer's sales tax returns
were accepted as correct for those nonths. Sales tax liability was
conputed for the remaining nonths using the Taxpayer's sales
i nvoi ces and cash recei pts books. Lease tax was conputed for the
entire period based on the Taxpayer's cash recei pts books.

During the periods in dispute, the Taxpayer |eased
tel evi sions, washing machines and other major appliances from
Giff's T.V. ("Giffs") in Andalusia, Al abana. The Taxpayer in
turn re-leased the appliances, paid Giff's a percentage of the
| ease proceeds, and retained the bal ance.

The Taxpayer testified that his agreenent wwth Giff's also
provided that Giff's would pay | ease tax on the gross proceeds
that it received, and that the Taxpayer woul d pay on the bal ance.

Accordingly, the Taxpayer remtted |ease tax to the Departnent
based only on his net proceeds from the |ease transactions.
However, the Departnent's records indicate that Giff's applied for
a |lease tax license in August, 1985, and did not file |ease tax
returns or pay |lease tax prior to that tinme. That is, Giff's did
not pay |lease tax on the proceeds received fromthe Taxpayer.

The Taxpayer argues that the appliances were obtained from
Giff's "at wholesale”" and that the anmount paid to Giff's should
not be included as part of taxable gross proceeds. No specific

objections were raised by the Taxpayer relating to the Departnent's



sal es tax audit.

The Departnent contends that the Taxpayer is responsible for
tax on its entire gross proceeds derived from the appliance
rentals, wthout deduction for any anounts paid to Giff's.
Further, the Departnent argues that Giff's is exenpt from | ease
tax on its rentals to the Taxpayer under Code of Ala. 1975, §40-12-
223(4) .

CONCLUSI ONS OF LAW

The Taxpayer's sales tax returns were accepted as correct for
the nmonths of July, 1983 through Decenber, 1984. Liability was
conputed for the remaining nonths in issue based entirely on the
Taxpayer's sales invoices, cash receipt books and accounts
recei vabl e records.

The Departnment is authorized to use the best information
available if a taxpayer fails to keep adequate records. Moore v.
Cl.R, 722 F.2d 193. But in the present case, the Departnent
ei ther accepted the Taxpayer's returns as filed, or, where conplete
records were avail able, used those records to conpute liability.

Under such circunstances, the sales tax assessnents nust be
uphel d.

The Ilease tax assessnent was also conputed using the
Taxpayer's records. The issue in dispute is whether the proceeds
paid by the Taxpayer to Giff's should be included as part of

t axabl e gross proceeds.



4
Code of Ala. 1975, §40-12-220(4) defines "gross proceeds"” in

part as the value proceeding fromthe rental of tangi ble personal
property "w thout any deduction on account of the cost of the
property so leased or rented . . . " Consequently, the entire
anount received by the Taxpayer as rental gross proceeds woul d be
subject to |l ease tax. That anount paid by the Taxpayer to Giff's
for the use of the property constitutes "the cost of the property"
to the Taxpayer and cannot be deducted fromtaxabl e gross proceeds.

Further, Code of Ala. 1975, §40-12-223(4) exenpts the gross
proceeds of a |lease transaction if the |easee subsequently re-
| eases the property to another. That is, the gross proceeds of a
| ease for re-lease are exenpt fromthe | ease tax.

In the present case, Giff's |leased to the Taxpayer and the
Taxpayer re-leased the goods to its custoners. Thus, Giff's was
not liable for tax on the |ease proceeds received from the
Taxpayer, notwi thstanding the Taxpayer's understanding to the
contrary.

The above considered, the assessnents in issue are correct and
shoul d be nade final by the Departnent, with applicable interest as
requi red by statute.

Done this 22nd day of February, 1988.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge






