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ORDER

This case involves a disputed prelimnary assessnent of use
tax entered by the Revenue Departnent ("Departnent") against WIbro
Conpany, Inc. ("Taxpayer") for the period October 1, 1982 through
June 30, 1985. A hearing was conducted in the matter on June 30,
1987. The Hon. G David Johnston was present and represented the
Taxpayer. Assistant counsel Charles E. Crunbl ey appeared on behal f
of the Departnent. Based on the evidence and argunents presented
at said hearing, as supplenented by subsequent |etter agreenents
submtted by the parties, the following findings of fact and
concl usions of |aw are hereby nmade and entered.

FI NDI NGS OF FACT

During the period in dispute, the Taxpayer operated five
retail outlet stores, one in Alabama, two in Florida and two in
Ceorgia. The second Ceorgia store opened in 1984. The Taxpayer's
principal office was and is |ocated in Dothan, Al abana.

Catal ogs and advertisenent flyers were printed for the
Taxpayer by out-of-state printers. Sone of the materials were

delivered (mamiled) to prospective custoners outside of Alabam
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directly by the printers, and thus never cane into the State.
However, a portion were delivered to D versified Miling, |Inc.
("DM "), an independent professional mailing service, located in
Dot han, Al abama. As set out below, the assessnent in issue is
based on the cost (paper and sonetine printing) of those flyers and
catal ogs that were shipped to DM in Al abanma.

Per agreenent with the Taxpayer, upon receipt of the catal ogs
and flyers, DM would, using its own mailing lists, |abel the
flyers and either |abel or place a postcard with the catal ogs.
Thereafter, the materials would be nmailed by DM to various
custoners in either Al abama, Georgia or Florida. The evi dence
i ndi cates that approximately the sanme nunber of flyers and catal ogs
were mailed by DM to each of the various store | ocations areas.

The Departnent audited the Taxpayer and assessed use tax based
on either the cost of the paper or both the paper and printing
costs relating to all of the catalogs and flyers that were shi pped
into Alabama. |If the Taxpayer purchased the paper directly, only
t he paper cost was included in the taxable neasure. Any subsequent
printing was considered a nontaxable service. | f the Taxpayer
purchased the nmaterials already printed, then both the paper and
printing costs were included in the neasure of the tax.

Specifically, the audit was perforned as follows: The auditor
first determned the percentage of total catal ogs that were shi pped
into Al abana. Based on the Taxpayer's shipping docunents, it was

cal cul ated that 36.71 percent, 27.02 percent and 68.42 percent of
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all catal ogs were delivered into Al abama in 1982, 1983 and 1984,

respectively (see State's Exhibit 3). The evidence is unclear, but
it appears that the Departnent assuned that all of the flyers were
shipped to DM in Al abama. The Taxpayer agreed subsequent to the
adm nistrative hearing that the 27.02 percent figure for 1983 was
correct (see letter from Hon. G David Johnston, dated July 13,
1987), and the Departnent has agreed that the 68.42 percent figure
for 1984 should be reduced to 22.83 percent (see letter from Hon.
Charles E. Crunbl ey, dated August 19, 1987).

Next, the auditor determ ned the paper and printing cost
(taxabl e nmeasure) relating to all of the catalogs and flyers (see
State's Exhibit 2). The parties have agreed, as set out in the
above-referenced letters fromthe respective attorneys, that the
$18,642. 73 relating to A. D. Wiss and set out on page 1, line 11
of Exhibit 2 should be deleted, as should one-half of the
$15,300.00 relating to the May 7, 1984 transaction with G aphic
Representations, found on page 2, line 38 of Exhibit 2. The
Departnent also agreed at the admnistrative hearing that the
transactions on page 2, lines 39 and 40 of Exhibit 2 should be
deleted fromthe audit.

Several itens on State's Exhibit 2 remain in dispute,
including two transactions relating to purchases from Reynol ds-
Fol ey Conpany in the anobunts of $7,135.64 (page 2, line 3), and
$7,566. 46 (page 2, line 29). Those transactions involved catal ogs,

and the invoices in both cases (State's Exhibits 11 and 17)
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indicate a charge for printing only. However, the Departnment
included the entire amounts in the audit on the assunption that
because the Taxpayer's records indicated no correspondi ng paper
purchases, that the invoices nust also include a paper charge. |If
that is the case, then the entire anmount should be included in the
t axabl e neasure. The Taxpayer disagrees, contending that the
i nvoices indicate printing only and should be taken at face val ue,
and consequently, that the invoices were for nontaxable services
and shoul d not be included in the taxable nmeasure. Several other
di sputed invoices present the sane issue as set out above.

The auditor then multiplied the Taxpayer's total catal og cost
by the percentages set out in Exhibit 3 to determne the entire
taxabl e neasure of these catalogs delivered into Al abana. The
entire cost of the flyers was then added to arrive at a gross
t axabl e neasure.

The Taxpayer argues that those catal ogs and flyers that were
distributed by DM to out-of-state |ocations should be non-taxabl e
under the "tenporary storage" exception found within the definition
of "storage" at Code of Ala. 1975, §40-23-60(7). That section
provi des that any property brought into the State but not intended
for subsequent use solely outside of Al abama shall not be subject
to the use tax.

Rel ating thereto, the Taxpayer presented evidence at the

hearing (Taxpayer's Exhibit 1) as to what percentage of the flyers
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and catal ogs distributed by DM were delivered wthin Al abama. The
Departnent's auditor testified that she found no evidence
i ndi cati ng what percentage of materials had been delivered within
Al abama.

The Departnent denies the applicability of the tenporary
storage exception based on the Taxpayer's failure to establish
conpliance with Departnment Reg. 810-6-5-.23. That regul ation
requires that for tenporary storage to apply, the property nust be
i medi ately segregated from other |like kind property upon its
delivery into Al abanma.

The evidence indicates only that the materials were delivered
into Al abama and subsequently nmailed by DM to both out-of-state
and in-state locations in accordance with DM's owmn mailing lists.

No evidence was submtted indicating as to how DM stored,
segregated or otherwise handled the materials once they were
delivered to DM's facility in Dothan. Attenpts by both parties to
obtain such information from DM were unsuccessful.

CONCLUSI ONS OF LAW

The initial issues to be addressed involve the audit, and are
(1) whether the auditor, per State's Exhibit 3, properly conputed
t he percentage of catal ogs that were shipped into Al abama, and (2)
whet her the auditor, per State's Exhibit 2, properly calcul ated the
correct paper and printing costs (taxable neasure) relating to the
catal ogs and flyers.

State's Exhibit 3 was conputed using the Taxpayer's shi ppi ng
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records and indicates the percentage of catal ogs that were shi pped
to DM in Al abama. The percentages for 1983 and 1984 were, as set
out above, agreed upon by the parties. There is apparently no
di spute concerning the other periods. Consequently, those
percentages as set out in State's Exhibit 3, with the above

referenced adjustnent for 1984, are proper.

The transactions in dispute on State's Exhibit 2 involve
various invoices which indicate printing charges only. Normally,
such charges woul d be considered as nontaxabl e services. However,
the Departnent included the amounts as taxable because the
Taxpayer's records did not indicate a correspondi ng paper purchase.

Thus, the Departnent assunes that the invoices included both
printing and paper, which would make the entire anount taxable.

The Taxpayer argues that the invoices should be taken at face
val ue as involving printing only. However, as pointed out by the
Departnent, the Taxpayer has presented no evidence indicating a
source for the paper on which the printing was done.

Code of Ala. 1975, 8§40-1-5(c) requires that any person liable
for tax nust keep adequate records sufficient to show the correct
anount of tax due. Code of Ala. 1975, §40-23-83 specifically
requires that such records nust be kept for purposes of properly
conputing a taxpayer's use tax liability. Consequently, if the

invoices in dispute were for printing only, then the Taxpayer
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shoul d have on hand adequate records which would indicate a prior
paper purchase. But because the Taxpayer provided no such records,
it is reasonable to assune that the printer also supplied the
paper, in which case the entire invoice anmount should be included
in the taxable neasure. The Taxpayer nust bear the burden when

insufficient records are kept. Statev. T. R Mller MII Co., 130

So. 2d 185.

The next issue is whether the tax should be applied to all of
the catalogs and flyers that were delivered into Al abama, or
whet her the tenporary storage exenption should apply to those
catal ogs and flyers that were subsequently nailed by DM to out-of -
state | ocations.

Code of Ala. 1975, §40-23-60(7) defines "storage" as follows:

Any keeping or retention in this state for any purpose

except sale in the regular course of business or

subsequent use solely outside this state of tangible
personal property purchased at retail.

Departnent Reg. 810-6-6-.23 relates to the above section and
provides that for property to cone within the tenporary storage
exception, it nust be segregated fromother Iike kind property and
mar ked for out-of-state use at the tinme of its comng to rest in
Al abama. There is no evidence as to how DM handl ed the nmaterial s
in question. Thus, the determnative issue is not only whether the
catal ogs and flyers were being tenporarily kept for subsequent use

out si de of Al abama, but al so whether the regulatory requirenent of

segregation is reasonable and nust be followed for the exception to



apply.

A cl ose reading of §40-23-60(7) indicates that any property
that cones into the State for any purpose, except sale in the
regul ar course of business or subsequent use outside of the State,
shall be subject to the use tax. Use tax applies when such

property comes to rest within the State. Par anount - Ri char ds

Theatres v. State, 55 So.2d 812; State v. Toolen, 167 So.2d 546.

However, as stated, property that is intended to be used outside
of the State is specifically excluded fromthe coverage of the tax.
A reasonable interpretation of that section would require that
property is not subject to the use tax if, at the tinme it is
transported into the State, it is intended or contractually
obligated for use outside of Al abama and is subsequently delivered
and used outside of Al abana.

Applying that interpretation to the present situation, the use
tax would not apply to those catalogs and flyers that at the tinme
they were delivered to DM in Al abama and were intended to be
mailed to out-of-state custoners in either Florida or Georgia.
Wiil e no specific contract was presented into evidence, it is clear
from the facts that the Taxpayer and DM had agreed, prior to
delivery of the materials to DM, that a certain percentage would
be delivered to the Taxpayer's store location areas in Florida and
Ceorgia, as well as Al abama. Thus, when the materials were brought

into Al abama, a portion was intended for subsequent use outside of
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Al abama and t hus shoul d not be subject to the use tax.

Concerning the segregation requirenent of Reg. 810-6-5-.23,
the tenporary storage exception should not be deni ed because there
is no evidence as to whether DM segregated or set aside those
catal ogs and flyers that were to be nail ed outside of Al abama. the
statute only requires that the property nust be intended for use
outside of the State, as a portion of the catalogs and flyers
clearly were. To add an additional requirenment of immed ate
segregation goes beyond the scope of the statute and is not
necessary, especially where there is evidence as to what portion of

the materials were in fact mail ed for use outside-of-state.

Taxpayer's Exhibit 1 provides a percentage breakdown of the
materials that were delivered by DM into Al abama. The percent ages
range from 19.7% to 32% Considering that only one of the
Taxpayer's five stores was |located within Al abama, and that an
approxi mately equal volune of catalogs and flyers were delivered to
each | ocation area, the percentages set out in Taxpayer's Exhibit
1 are reasonable. No evidence was introduced to the contrary, or
in dispute. Accordingly, the figures set out in Taxpayer's Exhibit
1 shoul d be accepted as correct.

The Departnent is hereby directed to reconpute the prelimnary
assessnent as set out above, and to thereafter nmake sai d assessnent
final.

Done this 14th day of October, 1987.
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Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



