STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. M. 86-232
TAXPAYER S DEFENSE FUND, §
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ORDER

By letter dated August 7, 1986, M. Earl L. Dansby, on behal f
of the Taxpayer's Defense Fund (Petitioner), requested a hearing
with the Revenue Departnent under the provisions of Code of Al abama
1975, §32-8-4. The matter in dispute is the Petitioner's right to
request, view and copy certain specific notor vehicle registration
records, and the Departnent's right to charge a reasonable fee for
services rendered in producing such records. The hearing was
conducted by the Departnent's Admnistrative Law Judge on Sept enber
4, 1986. M. Dansby was present and represented the Petitioner

Revenue Departnment assistant counsel John J. Breckenridge
represented the Departnment. Based on the uncontroverted evi dence
presented at the hearing, and in consideration of the argunments and
authorities presented by both parties, the follow ng findings of
fact and conclusions of |aw are hereby nade and entered.

FI NDI NGS OF FACT

On several occasions, the Petitioner has sought to view, and
sonmeti ne copy, certain specific notor vehicle registration records
mai nt ai ned by the Revenue Departnent. There is no question that

in every case the Departnent has been cooperative and has provided
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the information sought within a reasonable tine. However, in each
case the Departnent has required paynent of a $3.00 fee, regardl ess
of whether the Petitioner only inspected the records or also
requested that a copy be nade by the Departnent. The Petitioner
does not object to the $3.00 fee if a copy is provided, but does
object if it only views the records and does not request a copy.

The $3.00 fee is a uniform fee charged in advance to al
parties requesting to view the Departnent's notor vehicle
registration records. The fee was inposed as directed by
Conm ssioner Janmes C. Wiite, Sr. in a letter dated March 2, 1984 so
as to offset the cost of enployee tinme, photocopy and conputer
usage and ot her expenses incurred by the Departnent in providing
the requested records. To provide the records it is necessary that
a Departnent enpl oyee nmust use the Departnent's conputer systemto
| ocate the information sought and then, if necessary, retrieve a
hard copy of the record fromthe Departnent's files.

The Departnent maintains that the records in question are
confidential under the provisions of Code of Al abama 1975, §40-1-
33, but that such records can be nade available to the public upon
order of the Conm ssioner of Revenue. After balancing the
confidential nature of the records with the public's right to open
access to information of public concern, the Conm ssioner has
determ ned that the records should be nmade avail abl e for reasonabl e

i nspection, with the stipulation, as stated, that a $3.00 fee
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shoul d be collected to offset the cost of a record search

The Petitioner contends that the records in question are
public records, and are not confidential under §40-1-33, and that
it has a right to view and i nspect such records w thout charge.

CONCLUSI ONS OF LAW

The initial issue raised by both parties is whether the
records in issue are confidential under §40-1-33. That section
provides in pertinent part as foll ows:

All tax returns, financial statenents and information

secured by the departnment of revenue officials or

enpl oyees thereof for the purpose of arriving at the

amount of ad valorem franchise, inconme or |license tax

shall be kept under |ock and key by the departnent of
revenue . . . except for the purpose of properly
admnistering the tax laws of this state or upon order of

t he comm ssioner of the departnent of revenue.

The Petitioner argues that the above section does not apply
because the records in question do not involve a |license tax.
However, the notor vehicle records sought are titled "Mtor Vehicle
Regi stration Tag and Tax Receipt", and sets out the anmount of
license tax and registration fee | evied agai nst the subject vehicle
and owner. Thus, the records do contain |icense tax information
and are accordingly subject to the confidentiality provisions of
§40- 1- 33. Neverthel ess, the confidentiality of the records has
been made noot by the Conm ssioner of Revenue's decision, as
aut hori zed by the statute, to nake the records available for public

i nspecti on.

The determ native question is whether the Departnent can
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charge a reasonable fee to offset the expenses incurred in
searching its records and in providing a copy, if requested, of a
not or vehicle registration record. There is no statute directly
authorizing a fee. However, there is evidence to indicate that
ot her state agencies, for exanple the Departnents of Public Safety
and Public Health and the Bureau of Vital Statistics, anong others,
as well as various elected officials, such as the probate judge of
each county, do charge a fee ranging from $2.00 to $5.00 for
searching its records and furnishing a copy of public docunents.
The Departnent is also specifically authorized to charge various
nom nal fees for issuing docunments and providing information
concerning notor vehicle titles, Code of Al abama 1975, §32-8-6.
Cenerally, in the absence of a governing statute, persons
entitled to inspect public records may do so without charge. The
exception i s where assistance in searching the records and maki ng
copies is provided by the officer in possession of the records.
Under such circunstances a reasonable fee can be charged. Atlanta

Title and Trust Conpany v. Tidwell, 160 S. E. 620; see generally,

Records, 76 C. J.S., at page 146

In the present case, the Conm ssioner of Revenue and his
agents are under a duty to keep and preserve all records of the
Depart nent. Wth such a duty, the Conm ssioner has the
responsibility of taking reasonable precautions to protect the

records against alteration, injury or destruction. See generally,
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Records, 76 C J.S., at page 132. G ven the volune of records
i nvol ved and the need that they be kept in an accurate and secure
manner, it is reasonable that the public should not have direct
access to the Departnent's conputer systemand files, but rather,
Sso as to protect the integrity of the system it should be
necessary that a Departnent enployee | end assistance in providing
what ever information requested. It is also reasonable that the
Depart ment should be allowed to charge a reasonable fee of $3.00
for such assistance so as to offset the various costs invol ved.
For recent opinions of the Attorney CGeneral in support of the above
concl usion, see opinion to Hon. J. L. Mwore, Probate Judge, Mbile
County, dated May 9, 1978, opinion to Ms. Rebecca Beasley,
Comm ssi oner of Al abana Medi cai d Agency, dated August 25, 1981, and
opinion to Hon. L. W Noonan, Probate Judge, Mbile County, dated
August 30, 1984.

In consideration of the above, it is hereby found that the
Departnent of Revenue acted properly and within its authority in
charging a reasonable fee of $3.00 for the service of researching
and providing notor vehicle registration information to the
Petitioner, as well as any other requesting party.

Done this 11th day of Septenber, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



