PETI TI ON FOR § STATE OF ALABANA
DECLARATORY RULI NG DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
| N RE: ALABANA LONG DI STANCE § DOCKET NO. DR 85-163
ASSQOCI ATI ON, et al.
§
Petitioners. §

DECLARATORY RULI NG

Pursuant to the provisions of Code of Al abama 1975, §41-22-11,
the Petitioner, Alabama Long D stance Association, requested a
declaratory ruling as foll ows:

Whet her nmenbers of the Al abama Long D stance Associ ation,

i.e., long distance resalers, who nerely act as brokers of

| ong di stance service provided by underlying carriers, are

engaged in the telephone business as contenplated by

Al abama Code 40-21-58 (1975).
The request was subsequently anended so as to include the foll ow ng
interested parties as Petitioners: Tel emarketing Conmuni cations of
Mont gonmery, Tel amarketing Conmuni cations of Birm ngham Tel Net,
Sout hl and Systens, SouthernNet, and Delta Communi cati ons.

A hearing was conducted in the matter on Novenber 13, 1985. The
parties were represented at said bearing by attorney Mchael G
Kendrick, for the Petitioners, and assistant counsel Ron Bowden, for
t he Revenue Departnent. The relevant facts, as set out below, are
| ar gel y undi sput ed.

Conmpani es offering |ong-distance tel ephone services in Al abama
can be divided into three general categories, "facility based

carriers", "pure resellers”, and "hybrid resellers". The

Petitioners in this case operate as pure resellers. The distinction
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between the different categories is as follows: Facility based
carriers, such as South Central Bell and AT&T, own all of the
switching and transmtting equi pnent through which a | ong-di stance
call is routed fromthe originating |ocal tel ephone conpany in Gty
Ato the receiving local tel ephone conpany in Gty B. Thus, a call
made through a facility based carrier would proceed as follows: The
call would originate with a |ocal tel ephone conpany In Cty A The
call would then be switched to a facility based carrier swtching
center in that same city. The call would then be routed over the
facility based carrier's transmssion facilities to the |Iocal
t el ephone network in City B, where the call would be routed to the
cal | ed nunber.

A pure reseller is distinguishable froma facility based carrier
in that, except for areseller's switchin Gty A a reseller owns
no intercity transmtting equi pnent, but rather, uses equipnment or
transm ssion facilities |leased from an underlying facility based
carrier. Thus, a call handled by a pure reseller wuld be sw tched
fromthe originating |ocal tel ephone conpany's switching office in
City Ato areseller's swwtch owed by the reseller, which is also
|ocated in Gty A Fromthe reseller's swtch, the call would be
routed to a facility based carrier's switch and thereafter over
equi pnent | eased by the reseller froma facility based carrier to
the |l ocal tel ephone conpany in City B, and then on to the called

nunber. Except for the addition of the reseller's swtch in Gty A
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a call through a pure reseller Is transmtted In the same manner as
calls through a facility based carrier. A hybrid reseller operates
in the sanme manner as a pure reseller, except that a hybrid reseller
owns a portion of the transmtting equipnent that is used to route
the call fromCty Ato Gty B.

The services nost comonly obtained (leased) by resellers from
underlying facility based carriers for resale are forei gn exchange
Iines and WATS service. Resellers buy in bulk and thereafter divide
the service into increnents, which are resold to the reseller's
custoners. Both facility based carriers and resellers are subject
to regul ation by the A abama Public Service Comm ssion, although the
degree of regulation is greater for facility based carriers.

The issue in question is whether the Petitioners operate a
t el ephone business, as that termis used in Code of Al abama 1975,
§40-21-58. That section reads as foll ows:

In addition to all other taxes inposed by this title,
there is hereby levied a license or privilege tax upon
each person engaged in the tel ephone business in the state
of Al abama for the privilege of engaging in such business,
and said license or privilege tax shall be due and payabl e
annual |y i n advance on or before Septenber 25 of each year
to the departnent of revenue, by check nade payable to the
treasurer, and shall be in a sumequal to two and one-hal f
percent of the total gross receipts of such tel ephone
conmpany fromall the intrastate business within the state
of Al abama during the precedi ng cal endar year, the gross
intrastate earnings to be determned by the anount
received fromintrastate business and from nessages origi -
nating at points in Al abam destined to other points in
Al abama al t hough transm tted through another state, said
| ost naned earnings to be apportioned on the basis of
earnings per mle transmtted. (Acts 1935, No. 194, p.
256; Acts 1936-37, Ex. Sess., No. 58, p. 36; Code 1940,
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T. 51, §182; Acts 1957, No. 548, p. 768; Acts 1971, No.
1411, p. 2405.)

The revenue code provides no statutory definition for the term

"t el ephone business". Consequently, the term nmust be given its
comon, everyday neaning. Al abama Farm Bureau Mut. Cas. Ins. Co.
v. City of Hartselle, 460 So.2d 1219 (1984); State v. Crayton, 344

So.2d 771 (1977); Mrgan County Comm ssion v. Powell, 293 So.2d 830

(1974). It is self-evident that a telephone conpany is in

t he

t el ephone busi ness. A good general definition of a "tel ephone

conpany" is set out in Jones v. Cunberland Tel ephone and Tel egraph

Conpany, 130 S.W 994, which reads in pertinent part as foll ows:

A "tel ephone conpany” |Is a common carrier of intelligence,
engaged in a public service, holding Itself out to the
public, in consideration of certain fees exacted, as able,
ready and willing to enter into contracts which will place
persons in direct comruni cations with each other;

Furt her, Code of Al abama 1975, §37-2-170 al so provides a
wor ki ng definition of the termas foll ows:

(2) TELEPHONE COMPANY. Such term shall mean and incl ude
every person not engaged solely in interstate commerce or
busi ness that now or may hereafter own, operate, |ease,
manage, or control, as transportation conpanies or for
hire any tel ephone |ine.

The above section nakes reference to transportati on conpanies, which

are defined at Code of Al abama 1975, §37-2-1 as any person "t hat
or may hereafter own, operate, |ease, nanage or control
t el ephone line."

I n consideration of the undi sputed fact that the Petitioners

in the business of providing tel ephone services for a fee, by

now

any

are

t he
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use of their own and al so | eased equi pnent (tel ephone lines), it is
hereby found that the Petitioners, i.e. resellers, operate as
t el ephone conpanies, and therefore, are engaged in the conduct of
t el ephone business within the purview of §40-21-58.

The fact that a reseller does not own a portion of the equi pnent
used to transmt its calls does not change the nature of the
busi ness. Clearly, a reseller provides essentially the sane
services to its custonmers as the traditional facility based
carriers, which are clearly in the tel ephone busi ness.

The Petitioner's primary argunment is that because the resale
industry did not exist when §40-21-58 was enacted, that the
| egi slature could not have intended that resellers should be
subjected to the tax levied therein The Petitioners are correct in
arguing that the intent of the legislature in enacting a statute is
i nportant. However, the legislative intent can be gleaned only
from the words of the statute, and, if unanbiguous, the plain

meani ng of the words nust prevail. Mller v. Director, Ala. Dept.

of Indus. Relations, 460 So.2d 1326 (1984); Al abama |Indus. Bank v.

State ex rel Avinger, 237 So.2d 108 (1970).

In the present case, the commonly understood neaning of the
term "tel ephone business" is sufficiently clear so as to nmake any
strained statutory construction unnecessary, especially in the
instant case where the primary, if not only, function of the

Petitioners is to provide tel ephone services, |.e. "own, operate,
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| ease, manage or control . . . telephone lines", for a considera-
tion. The fact that the particular form of telephone business
conducted by the Petitioners had not been devel oped when §40-21-58
was initially enacted does not indicate a legislative intent to
exclude resellers fromthe tax, and therefore, should not be used
to renmove the Petitioners from the scope of a definition which
their present operations clearly fit.
Done this 3rd day of January, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



