STATE OF ALABAMA, STATE OF ALABANA
DEPARTMENT OF REVENUE
V. ADM NI STRATI VE LAW DI VI SI ON
VRANGLER LOUNGE, | NC.
1004 North Street

Tal | adega, AL 35160, DOCKET NO. S. 85-161

w W W W W

Taxpayer .

ORDER

This case involves three disputed prelimnary assessnents of
State sales tax (July 1, 1982 - January 31, 1985), Tall adega County
sales tax (Cctober 1, 1984 - January 31, 1985) and City of
Tal | adega sales tax (July 1, 1982 - January 31, 1985) entered by
t he Revenue Departnent agai nst the Wangl er Lounge, Inc. (Taxpayer)
on April 16, 1985. A hearing was conducted in the natter by the
Adm ni strative Law Division on April 16, 1986. The parties were
represented at said hearing by attorney Stuart E. Smth, for the
Taxpayer, and assistant counsel Eddie Crunbley, for the Departnent.

Based on the evidence taken at the hearing, and in consideration
of the argunents and authorities presented by the parties through
oral argunment and post-hearing briefs, the follow ng findings of
fact and conclusions of |aw are hereby nade and entered.

FI NDI NGS OF FACT

The assessnents in issue are a result of an audit of the
Taxpayer's restaurant and |ounge operations by the Revenue
Departnent. The records initially provided by the Taxpayer to the
Departnent's exam ner were various purchase invoices and, as

testified to by the examner, a wrebound notebook containing
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i nconpl ete gross receipts entries. The Taxpayer did not provide a
general journal, sales journal, purchase journal, or any other
records which accurately and conpletely reflected the Taxpayer's
sal es, purchases and gross receipts during the audit period. The
Taxpayer did produce at the admnistrative

bearing a copy of several |edger sheets (Taxpayer's Exhibit 1)
which Ms. Gail Carter, the corporation's secretary-treasurer
testified were weekly gross receipts totals for the restaurant and
| ounge taken from the business' daily cash register tapes. The
actual cash register tapes were not kept by the Taxpayer. The
Depart ment exam ner determ ned that the records provided by the
Taxpayer were inconplete and thus insufficient to support a direct
audi t . The exam ner also questioned the Taxpayer's bookkeeping
nmet hods and nonthly sales tax reports because, as discussed bel ow,
i ndependently obtained information indicated that the Taxpayer's
actual beer and |iquor purchases were nmuch greater than the sales
reported on the nonthly returns, with no corresponding increase in
inventory, indicating an underreporting of taxable sales. A bank
analysis audit was considered but rejected because nunerous
personal checks had been witten on the business checking accounts
and part of the Taxpayer's payouts involved cash which woul d not
have been reflected in the checking account records. Also, checks
for a nunber of the nonths involved in the audit were mssing. in

light of the above, the exam ner did an indirect purchase markup



audit, as follows:

The audit involved four main itens; beer purchases, |[|iquor
pur chases, food purchases and adm ssions. Each is discussed
separately bel ow.

The total cases of beer purchased by the Taxpayer during the
audit period was determ ned from Tal | adega County records based on
information provided by the beer distributors in the area (State's
Exhibit 1). An average price per case was conputed by averagi ng
t he Taxpayer's beer invoices that were available to the exam ner
(State's Exhibit 2). The dollar anmount of beer purchases was then
determ ned by multiplying the nunber of cases by the average price
per case. Beginning and ending inventory figures, as provided by
t he Taxpayer, were factored in to arrive at taxable beer purchases.

A mar kup of 80% was added to arrive at gross taxable sales. The
initial beer markup was 100% but was reduced after negotiations
with the Taxpayer to allow for the numerous discount 'specials”
during the audit period. Beer tax was conputed (State's Exhibit
4), and then deducted from gross sales to arrive at net taxable
beer sales. For summary, see State's Exhibit 9, lines 1-7.

Li quor purchases were determned from information provided by
the Alcoholic Beverage Control Board (State's Exhibit 5).
Adj ustnents were nmade for beginning and ending inventory figures,
again as provided by the Taxpayer, to arrive at taxable purchases

(State's Exhibit 6). A markup factor of 125%was applied to arrive
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at net taxable liquor sales. The initial Iiquor markup was 300%
but |ike the beer percentage, was reduced after negotiations to
allow for the cost of various m xers, and also for the discounted
drinks sold during happy hour and other discount occasions. For

summary, see State's Exhibit 9, |lines 10-14.

Food purchases were taken based entirely on the food purchase
i nvoi ces provided by the Taxpayer (State's Exhibit 7). A markup
factor of 50% was added to arrive at net taxable
food sales. The food markup was based primarily on the Dunn and
Bradstreet, Inc. average markup chart, which is ordinarily used by
the Departnment to project profit markups for different types of
busi nesses. The original food markup was greater than 50% but was
|l owered to that figure to allow for free happy hour buffets and
spoi l age. For summary, see State's Exhibit 9, lines 17-21.

No admi ssions gross receipts records were provided by the
Taxpayer. However, it was agreed between the parties that a
reasonable estimate of adm ssions gross receipts for the audit
period would be $200.00 a night, three nights a week (State's
Exhi bit 8).

Havi ng determ ned total taxable gross receipts, the applicable
tax rates were applied to conpute State (State's Exhibit 10)
Tal | adega County (State's Exhibit 13), and Gty of Talladega

(State's Exhibit 15) tax due, plus interest. A delinquent penalty
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of one-half of one percent per nonth and a ten percent failure to
file penalty were added where appropriate. The prelimnary
assessnents in issue were entered based on the above conputati ons.

The Taxpayer objects to the audit on several grounds. First,
t he Taxpayer argues that its records were sufficient and should
have been used in conducting the audit. The records relied on by
t he Taxpayer were not provided to the exam ner during the course of
the audit, and were first produced at the adm nistrative hearing on
April 16, 1986. They consist of copies of several |edger sheets
made by the Taxpayer's accountant show ng weekly and/or nonthly
totals for restaurant, bar, liquor, beer and adm ssions gross
recei pts. The years 1982 and 1984 are broken into both weekly and
monthly totals. The 1983 figures are divided into nonthly totals
only. The Taxpayer's secretary-treasurer, Ms. Carter, testified
that the | edgers were conpiled based on weekly totals taken from
the business' various cash register receipt tapes. As stated
previously, none of the actual register tapes were produced, nor
were any other records from which the weekly and nonthly gross
recei pts | edger totals could be verified. While arguing that the
above | edger sheets accurately reflect its liability, the Taxpayer
admts that sonme of its nerchandi se was withdrawn for personal use
or consunption, and that tax is due and wunpaid on those
wi t hdr awal s.

The Taxpayer also contends that even if its conposite |edger



6

sheets were insufficient, the audit should have been done using the
busi ness' checking account records. As stated earlier, the
exam ner did attenpt a bank analysis audit, but changed to a
purchase markup nethod after discovering that the business had
several different accounts during the audit period, that sonme of
the nonthly statenments were mssing, and that nunmerous persona
checks had been witten on the accounts.

The Taxpayer further argues that the 125% liquor markup is
excessi ve because it fails to allow enough credit for the cost of
m xers and the nunerous discount drinks sold by the Taxpayer. The
Taxpayer contends that a markup figure of 75% woul d be reasonabl e.

The Taxpayer disputes the 80% beer markup for the sanme reasons,
arguing that the 80%figure is approximtely double what it shoul d
be. The Taxpayer also contends that the average price per case
projected in the audit (State's Exhibit 2) took into account only
t he nbst expensive beer, which, according to the Taxpayer, over-
inflated the purchase price on which the beer markup was appli ed.

However, the evidence indicates that the average case price was
taken from an average of all beer invoices available to the
exam ner. Finally, the Taxpayer disputes the 50% food markup,
arguing that nost of the food was either given away during the
happy hour buffets or | ost through spoil age.

CONCLUSI ONS OF LAW

Code of Al abama 1975, 8§40-23-9 requires that all taxpayers
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making retail sales shall nmaintain and preserve adequate records
fromwhich their proper liability can be ascertai ned.

it shall be the duty of every person engaging or
continuing in this State in any business for which a
privilege tax is inposed by this division, to keep and
preserve suitable records of the gross sales, gross
proceeds and gross receipts of sales of such business and
such ot her books or accounts that nay be necessary to
determ ne the anount of tax for which he is |iable, under

the provisions of this division. It shall be the duty of
every person to keep and preserve, for a period of three
years, all invoices of goods, wares and nerchandi se

purchased, for resale or otherw se, and all such books,
i nvoi ces and ot her records shall be open for exam nation
at any tinme, by the Departnment of Revenue or its duly
aut hori zed agent. Any person selling both at whol esal e
and retail shall keep his books so as to show separately
the gross proceeds of wholesale sales and the gross
proceeds of retail sales.

Case law is clear that a taxpayer has the burden of keeping
proper records, and that in the absence of such records the
Departnent nay obtain whatever relevant evidence or information
necessary to accurately conpute the tax due. Further, w thout
adequate records, the Departnent is not obliged to rely on the

unsupported State v. Ludlum assertions of the taxpayer. State v.

Levey, 29 So.2d 129 (1946); State v. Mns, 30 So.2d 673 (1947);

State v. T.R Mller MII Conpany, 130 So.2d 185 (1961); State v.

Ludlum 384 So.2d 1089 (1980); State v. Mack, 411 So.2d 799 (1982).

However, §40-23-9 does not prescribe a particular formor nethod
of record keeping that nust be followed, nor have the courts so

desi gnated such a nethod, State v. Mnms, supra, State v. Ludl am
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supra, State v. Mack, supra, although clearly the statute envisions

t he keeping of sufficient records fromwhich a taxpayer's conplete
liability can be conputed, w thout the necessity of relying on
third party records or the verbal assertions and expl anations of
the taxpayer. Thus, the determ native issue in the present case is
whet her the Taxpayer's records were sufficient to conpute its
liability, and if not, was the Departnent's indirect purchase
mar kup audit reasonably and properly done so as to support the
assessnments in issue.

From a review of the testinony and exhibits presented by both
parties, it nust be determned that the records provided by the
Taxpayer, both during and subsequent to the audit, are insufficient
and shoul d not be substituted for the Departnment exam ner's audit
fi ndi ngs.

Whil e 8§40-23-9 does not dictate a particular record keeping
method, it is reasonable to conclude that the statute envisions a
cont enpor aneously recorded account of every purchase and sal e nade
by a taxpayer. Al t hough a weekly or nonthly summary of gross
recei pts, as presented by the Taxpayer in the present case, may in
sonme i nstances accurately reflect a taxpayer's gross receipts, just
as easily a taxpayer could create an incorrect summary after the
fact so as to verify its clainmed liability. Wth no individua
purchase or sales records, such as cash register tapes or

i ndi vidual sales receipts and purchase invoices, there is no way
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that the accuracy of such a summary could be verified. In short,
a witten sunmary of gross receipts conpiled by a taxpayer, with no
substantiating records, is, in substance, equivalent to the
unsupported verbal assertions of a taxpayer. The courts are clear
in their holding that the Revenue Departnent is not required to
rely on such evidence in conputing a taxpayer's liability. Mack,
supra.

The rejection of the Taxpayer's records in the instant case is
further warranted by the fact that the Taxpayer had consistently
underreported the beer and liquor sales on its nonthly sales tax
reports. The incorrect returns were based on the Taxpayer's weekly
gross receipts totals, the sane as the summary | edger sheets.
Reliabl e information obtained fromthe Tall adega County Courthouse
(beer) and the Al coholic Beverage Control Board (liquor) indicated
a much greater volunme of purchases by the Taxpayer than reported
sales, with no increase in inventory. The only explanation is that
numer ous sales, or taxable withdrawals for use, were not reported
by the Taxpayer.

Concerning the accuracy of the Departnent's purchase markup
audit, by its nature an indirect audit nmust be based on third party
records, estinmates and projections. However, such an audit is
necessary and warranted where a taxpayer does not maintain records
fromwhich its liability can be determned. |In the present case,

the exam ner used the best available infornmation, and reasonabl e
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estimates based thereon, in conputing the Taxpayer's liability.
The beer and |iquor purchase anpbunts were taken from Tall adega
County and ABC Board records. The adm ssions gross receipts
figures were agreed to by the Taxpayer, and the food purchases were
based entirely on the Taxpayer's purchase invoi ces, even though not
all of the invoices were avail abl e.

The Taxpayer's primary objection is that the nmarkups applied to
the purchase figures were excessive and unreasonable. The
Departnent examner testified that the liquor, beer and food
mar kups were initially nmuch higher than the final figures used in
the audit, but that each was reduced substantially to allow for the
cost of liquor mxers, discount drinks and beer, and food gi veaways
and spoilage. The liquor was reduced from300%to 125% the beer
from100%to 80% and the food an unspecified anount down to 50%

Thus, clearly the exam ner took into consideration the reduced
price drinks and beer, the food gi veaways and spoil age, and ot her
m scel | aneous expenses in conputing the rmarkups. Whet her
sufficient credit was allowed is open to specul ation. However
under the circunstances the examner's figures are reasonabl e and
shoul d be accept ed.

Based on the above, it is hereby determned that the
Departnent's audit was perforned as fairly and accurately as
possi bl e, considering the Taxpayer's failure to keep proper

records, and that the assessnents based thereon shoul d be uphel d.
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Accordingly, the Incone Tax Division of the Revenue Departnent is
hereby directed to nmake the prelimnary assessnents final as
entered, plus interest.

Done this 17th day of July, 1986.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



