STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON

V. § DOCKET NO. U. 85-149
FLEM NG FOODS OF ALABAMA, | NC. §
P. O Box 398
Geneva, AL 36340, §
Taxpayer. §
ORDER

The Departnent assessed State and City of GCeneva use tax
agai nst Fl em ng Foods of Al abama, Inc. ("Taxpayer") for the period
July 1, 1981 through June 30, 1984. The Taxpayer appealed to the
Adm ni strative Law D vision and a hearing was conducted on Decenber
10, 1987. The Taxpayer was represented at said hearing by Kenneth
R Mddure, Esg. Assistant counsel J. Wade Hope appeared for the
Department. Based on the evidence presented by the parties, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

FI NDI NGS OF FACT

The Taxpayer is an Al abama corporation with its principa
facility in Geneva, Al abama, and is a wholly owned subsidiary of
Fl em ng Conpanies, Inc. ("Parent"), an Okl ahona corporation. The
Taxpayer is in the business of transporting groceries and other
comodi ties between various |ocations in Georgia, A abama, Florida
and other states in the Southeast.

The Departnent audited the Taxpayer and assessed use tax based

on the Taxpayer's use of one (1) 1981 Polar Anerican trailer, eight
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(8) 1983 and 1984 Pol ar Anerican trailers, and thirteen (13) 1983

and 1984 Peterbilt trucks. The subject vehicles were purchased
outside of Al abama by the parent and subsequently transferred to
t he Taxpayer in Al abama. The Taxpayer paid the parent for the use
of the vehicles. During the period in issue the vehicles were
based at the Taxpayer's Ceneva facility and used by the Taxpayer to
transport goods throughout the Sout heast.

The 1981 Pol ar American was purchased by the parent in 1981
and based at the parent's Georgia subsidiary from 1981 to 1983.
The vehicle was subsequently transferred to the Taxpayer's Geneva
operation in 1983.

The 1983 and 1984 Pol ar Anerican trailers were manufactured in
Texas, inspected and custom nodified by the parent in Cklahoma, and
subsequently delivered to the Taxpayer's Ceneva facility. Wile in
route to Alabama, the vehicles were used to transport goods in
i nterstate commerce.

The 1983 and 1984 Peterbilt trucks were purchased by the
parent in Texas and subsequently transported directly to the
Taxpayer's Geneva facility.

Al'l the subject vehicles were used by the Taxpayer during the
audit period to transport goods in interstate commerce. No sales or
use tax has ever been paid on any of the vehicles.

CONCLUSI ONS OF LAW

The Al abama use tax is levied on the storage, use or other
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consunption of tangible personal property that is purchased at

retail outside the State. Paranount Theatres v.

State, 55 So.2d 812 (1951). Like the sales tax, the use tax is a
consuner tax and is levied against the ultinmte consunmer (user).

The tax attaches and becones due when the, subject property is
delivered into and cones to rest within the State. State v.

Tool en, 167 So.2d 546 (1964); State v. Algernon Blair |ndus.

Contractors, 362 So.2d 248, cert. denied 362 So.2d 253 (1978).

In the present case, the trucks and trailers were purchased at
retail outside of Al abama and subsequently brought into the State
for use by the Taxpayer. Two issues nust be decided: (1) Are the
vehi cl es subject to the Al abama use tax and if so, can the Taxpayer
be assessed for the tax; and (2) would the inposition of the use
tax violate the Commerce C ause of the United States Constitution?

The Taxpayer was not the titled owner of the subject trucks
and trailers. However, Al abama's use tax does not apply to only the
hol der of legal title, but rather to the party that has control
over and uses, stores or otherw se consunes the property within the

St at e. Associ ated Contractors, v. Hamm 172 So.2d 385. As

state in Associated Contractors, at p.387:

These various provisions do not nmake crystal clear as to
the exact intention of the parties with respect to
technical legal. title. However, we are in conplete
agreenment with the trial court in its conclusion that at
| east insofar as the Alabama Use Tax statute 1is
concerned, the Associated Contractors had sufficient
title, control and possession of these various materials
when they cane to rest in this state to invoke the
statute. The |anguage of the statute does not seemto




4

indicated that the legislature intended to predicate the
t ax upon one who had technical legal title and no other.
(enphasi s added)

As noted in the above case, the term"Use" is defined at Code
of Ala. 1975, 8§40-23-60(8) as "(T)he exercise of any right or power
over tangi ble personal property incident to the ownership of that
property, or by any transaction where possession is given .
Further, "Purchase" is defined by Code of Ala. 1975, §40-23-60(9)
as "[Alcquired for a consideration, whether such acquisition was
effected by a transfer of title, or of possession or of both, or a
license to use or consunme; Cearly under the above definitions
actual legal title is not required for the use tax to apply.

In the present case, the Taxpayer had possession and excl usive
use of the subject vehicles upon their assignnent to the Taxpayer's
CGeneva facility. No sales or use tax had been paid on any of the
vehicles prior to their use in A abama. Consequently, the Taxpayer
as the ultimate user of the vehicles would be |iable for use tax
upon the delivery of the vehicles into Al abama. The tax attached
when the vehicles were first brought into Al abama for use by the

Taxpayer, see Paranount-Ri chards Theatres v. State, supra.

The Al abanma revenue code does not address the issue of whether
used property that is subsequently used, stored or consuned in the

State is subject to the Al abama use tax.® However, Departnent Reg.

'Code of Ala. 1975, §40-23-61(e) does levy the use tax on any property, new or
used, that is stored and otherwise used or consumed in the performance of a contract
within the State.
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810-6-5-.25 provides that any property previously used outside of

Al abama shall not be subject to the Al abama use tax. The burden is
on the taxpayer to show real and substantial use of the property in
anot her state.

The 1981 Pol ar Anerican trailer was based in CGeorgia from 1981
to 1983 and used extensively outside of Al abama during that period.

Consequent |y, the subsequent use of the vehicle by the Taxpayer in
Al abama woul d not be subject to use tax.

The 1983 and 1984 Pol ar Anerican trailers were al so used prior
to being delivered to the Taxpayer's CGeneva facility. However, the
use was not substantial and apparently involved the hauling of
coomodities to various destinations while in route from the
parent's GCklahoma facility to the Taxpayer's Geneva base.
Consequent |y, those vehicles were not substantially used outside of
Al abama and thus woul d be subject to use tax upon delivery and use
wi t hin Al abana.

Finally, the 1983 and 1984 Peterbilt trucks were shipped directly
fromthe manufacturer in Texas to the Taxpayer's Geneva facility.

There can be no question that those vehicles were new, and thus
taxabl e, upon their delivery to the Taxpayer in Al abana.

The Taxpayer al so argues that inposition of the use tax would
violate the Commerce C ause, article 1, section 8, cl. 3 of the U
S. Constitution. That argunent is rejected on the authority of

Great Anerican Airways v. Nevada State Tax Comin., 705 P.2d 654

(1985).
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In Geat American Airways, the taxpayer, a Nevada corporation,

was engaged in the interstate transportation of charter air
passengers. The taxpayer purchased a DC-9 aircraft in Kansas on
whi ch no Kansas tax was paid. The aircraft was hangered at the
taxpayer's facility in Reno and used in the taxpayer's interstate
charter business. The issue was whether the aircraft was subject
to the Nevada use tax.

The Nevada Suprene Court decided the case within the guidelines

set out in Conplete Auto Transit, Inc. v. Brady, 430 U S. 274, 97

S.C. 1076, reh'g denied 430 U. S. 976, 97 S.C. 1669. Conpl ete
Auto is the bellweather case concerning the state taxation of
interstate commerce and provides that a state tax will be upheld if
the tax is applied to an activity that has a substantial nexus wth
the state, is fairly apportioned, does not discrimnate against
interstate cormmerce, and is fairly related to the services provided
by the taxing state.

To begin, in Geat Arerican Airways the taxpayer's nexus with

Nevada was conceded. Simlarly, there can be no question that the
present Taxpayer has sufficient and substantial nexus wi th Al abama.

The Nevada court then dismssed the threat of double taxation
because no tax had been paid to Kansas or any other state.
Li kew se, in the present case there is no question that neither
sal es nor use tax has been paid on the subject vehicles to any
ot her state.

The Nevada taxpayer next argued that the tax should be
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apportioned between in-state versus out-of-state m |l eage. That

argunent was rejected as follows, at page 658:

(A)use tax is inposed wupon an out-of-state
purchase by a state resident when the object of
the purchase is used, stared or consuned wthin
the taxing state. NRS 372.185. The incidence of
taxation of the use tax is the residency of the
purchaser, the out-of-state purchase, and use,
storage or consunption of the purchased object

within the state. |If these three incidents occur
in one state, that state nay assess a use tax on
the entire purchase price. id. Under these

circunstances, there is no danger of nmultiple
state taxation of the sane tax incidences. The
use tax is a fairly apportioned tax. (enphasis as
in original)

The Nevada court next addressed and rejected the taxpayer's

ar gument

that application of the use tax was discrimnatory and

unduly burdened interstate commerce. As stated by the court, again

at page 658:

Nevada's use tax, |like the gross proceeds of sales tax in
Chicago Bridge and Iron v. State, Dept. of Rev. 98
Wash. 2d 814, 659 P.2d 463, 472 (1983), appeal dism ssed

U. S. 104 S.Ct. 542, 78 L.Ed.2d 718 (1983)

"treats intrastate and interstate businesses equally,
maki ng no distinction between theni. Any air carrier
headquartered i n Nevada whether intrastate or interstate,
maki ng an out-of -state purchase of an airplane which wll
be used, consuned or stored in Nevada, is potentially
subject to use taxation. Under such circunstances, there
is no discrimnation because intrastate or interstate
commerce are equal ly burdened.

The above rationale of Great American Airways can be applied

to Al abanm's use tax. The use tax attached when the vehicles were

br ought

into Alabama. A tax levied on the entire purchase price

applies equally to the use of the vehicles both within and outside

of the State. There is no burden on interstate commerce.
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Finally, the Nevada court rejected the taxpayer's argunent
that the tax was not fairly related to services provided by Nevada.
The taxpayer had clear nexus with Nevada and received the benefits
related thereto. Again, there can be no question that the present
Taxpayer received a substantial benefit fromthe State of Al abana.
The Revenue Departnent is hereby directed to nake final the

assessnents in issue, with applicable interest as required by | aw

Done this 1st day of April, 1988.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge






