STATE OF ALABAMNA, § STATE OF ALABANA
DEPARTMENT OF REVENUE
V. § ADM NI STRATI VE LAW DI VI SI ON
VWENCO RESTAURANTS, LTD. § DOCKET NO. I NC. 85-134
6675 Peachtree Industrial Bl vd.
Suite 101 §
Atl anta, GA 30360,
§
Taxpayer .
ORDER

This matter involves a prelimnary assessnent of corporate
incone tax entered by the Revenue Departnent against Wnco
Restaurants, Ltd. (Taxpayer) concerning the fiscal year ending
Novenber 30, 1981. A hearing was schedul ed by the Adm nistrative
Law Division for Novenber 5, 1985 in Room 425, Admnistrative
Bui | di ng, Montgonery, Al abana. Notice of said hearing was sent to
t he Taxpayer's representative, attorney Thomas E. Jones, Jr., by
certified mil on Septenber 18, 1985, the return receipt card
show ng receipt by the addressee on Septenber 23, 1985. At the
time and |ocation set for the hearing, the Taxpayer failed to
appear. The hearing proceeded, with assistant counsel Mark Giffin
representing the Departnent. Based on the exhibits and testinony
submtted at said hearing, the followng findings of fact and
conclusions of |aw are hereby nmade and entered.

FI NDI NGS OF FACT

On its Alabama foreign corporate incone tax return for the
fiscal year ending Novenmber 30, 1981, the Taxpayer excluded from
apportionable inconme certain capital gains and interest incone

relating to the sale of property in North Carolina through which
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t he Taxpayer bad operated several Wndy's restaurant franchises.

The Revenue Departnment exam ned the Taxpayer's return and deter-
m ned that said capital gains and interest inconme was subject to
apportionment as "business incone" under the provisions of
Depart ment Regul ation 810-3-31-.02. The Taxpayer's taxable incone
in Al abama was adjusted accordingly, resulting in the assessnent
presently in issue.

CONCLUSI ONS OF LAW

The issue is whether the capital gains and interest incone
arising out of the sale of property by the Taxpayer in North
Carolina was apportionable "business incone" under Departnent
Regul ation 810-3-31-.02.

Code of Al abama 1975, §40-18-57 provides that the Revenue
Departnent shall pronulgate reasonable rules and regulations to
govern the methods and procedures for determning gains and incone.

Through Regul ati on 810-3-31-.02, the Departnment has adopted a
reasonabl e nethod by which a nultistate corporation's inconme is
al l ocated and apportioned between the various states in which the
corporation does business. "Business inconme", as defined in said
regulation, is apportioned anong and taxed in the various
jurisdictions in which the corporation does business based on a
three factor formula of sales, payroll and property. "Non-business
i ncone"”, which is also defined by the regulation, is allocated

directly and entirely to one jurisdiction. Subsection (1)(a)6 of
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Reg. 810-3-31-.02 relates to the sale of assets and provides in
pertinent part that the sale of real property "constitutes
(apportionabl e) business inconme if the property while owed by the
t axpayer was used to produce business incone".

In the present case, the property sold by the Taxpayer in
North Carolina had been used by the Taxpayer in the operation of
several restaurants. Cearly the property was used in relation to
t he production of business inconme. Accordingly, the capital gains
and interest incone resulting fromthe sale of said property was
properly included by the Departnent as apportionable business
i ncone in conputing the Taxpayer's Al abama incone tax liability.

Based on the above, it is hereby found that the prelimnary
assessnment as entered is correct and should be nmade final by the
Depart nent .

Done this 7th day of Novenber, 1985.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



