STATE OF ALABAMNA, § STATE OF ALABANA
V. § DEPARTMENT OF REVENUE
BEAU D. GREER § ADM NI STRATI VE LAW DI VI SI ON

d/ b/a Capital Stockyards of
Al abama and The General Store

§ DOCKET NO. S. 85-129
P. 0. Box 4007
Mont gonery, AL 36101, §
Taxpayer . §
ORDER

This matter involves three disputed prelimnary assessnents
entered by the Revenue Departnent agai nst the Taxpayer for State of
Al abama, Montgonery County and City of Mntgonery sales tax
covering the period June 1, 1978 through Decenber 31, 1984. A
heari ng was conducted by the Adm ni strative Law D vi sion on August
1, 1985, at which the parties were represented by attorneys Keith
B. Norman and J. Wade Hope, for the Taxpayer and the Revenue
Departnent, respectively. Based on the evidence and argunents
presented at said hearing, and the authorities subsequently
submtted by both parties, the followng findings of fact and
concl usions of |aw are hereby nmade and entered.

FI NDI NGS OF FACT

This case presents the issue of whether the Taxpayer is |iable
for sales tax on the sale of saddles, bridles, spurs, etc. |,
comonly referred to as "tack", made during auctions conducted at
t he Taxpayer's stockyard during the assessnent period. The facts
of the case are |argely undi sputed.

During the period in question, the Taxpayer owned and oper at ed



2

a stockyard in Mntgonery County. Once or twice a nonth, the
stockyard held a livestock auction at which horses, ponies and
mul es were sold. The |ivestock auctions were conducted as foll ows:
The owner woul d transport the aninmal to the stockyard and register
the animal for auction. A stockyard enpl oyee woul d gi ve the owner
a receipt and then take possession of the aninal. During the
auction, the animal would usually be displayed in the arena by an
enpl oyee of the stockyard, although sonetinmes by the owner. Upon
acceptance by the auctioneer of the, highest bid, a ringside sales
clerk would record the sale and transmt the anount of the sale to
the stockyard office. The purchaser would then go to the office
and upon paynent would receive a statenent of purchase from the
stockyard. Finally, the seller would be paid by check issued on
t he account of the stockyard.

The tack itens in question were sold in conjunction with the
livestock sales. As a matter of policy, the Taxpayer allowed tack
to be sold only by individuals that were also selling an ani nmal at
the auction. The tack itens were usually sold or offered for sale
in conjunction with or at the sane tine as the sale of the owner's
animal. Cenerally, the owner would present or showthe itemto the
crowd, although sonetines presentation would be nade by a stockyard
enpl oyee. The aucti oneer woul d recogni ze the tack itemand ask for
bids fromthe cromd. [|If the owner accepted the highest bid, the
transaction would thereafter be handled in the same manner as the

livestock sales. That is, the sales clerk would record the sale,
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t he buyer woul d pay the stockyard and get a statenent of sale, and

the seller would be paid by check issued on the stockyard account.
The stockyard charged a ten percent comm ssion on all tack sales.
No sales tax was collected by the Taxpayer on the tack sal es.

The tack itens were never in the possession and care of the
stockyard, except if offered to the public by a stockyard enpl oyee
during the sale. Further, the owner always had the option of
rejecting the highest bid. The owner was at all tines responsible
for the item and upon conpletion of the sale, the buyer woul d take
possession directly from the seller. Practically speaking, the
stockyard had no control over if and when tack woul d be presented
for sale.

The Revenue Departnent audited the Taxpayer for the period in
i ssue and determ ned that the Taxpayer was liable for sales tax on
the tack sal es descri bed above. The Departnent's position is that
the sal es were consignnent sales wthin the purview of Departnent
Regul ati ons 810-6-1-.05 and 810-6-1-. 38.

The Taxpayer argues that the stockyard did not sell the tack
on consignnent, but was nerely providing a service by allow ng the
tack owners to sale their goods during the auction. The Taxpayer's
argunent |Is based in part on the difference between the nethod by
whi ch livestock was auctioned, which the Taxpayer concedes is a
consi gnment sale, and the nethod by which the tack was sold. The
Taxpayer puts great enphasis on the fact that the stockyard never

had possession or responsibility for the tack itens.
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CONCLUSI ONS OF LAW

There is no dispute that a consignee is liable for sales tax on
the auction of all property held on consignnent, if said property
is otherw se subject to sales tax. See Departnent Regul ati ons 810-
6-1-.38 and 810-6-1-.05. In the present case, there is no question
that the |livestock auctioned by the Taxpayer was sold on
consi gnment. However, no sales tax is due because |livestock sal es
are exenpt under Code of Al abama 1975 , §40-23-4(5). The dispute
is whether the tack in question was held and sold on consi gnnment by
t he stockyard.

The Revenue Code, Title 40, Code of Al abama 1975, gives no
definition of "consignnment" or "consignnent sales". However, the
Uni form Commerci al Code, at Code of Al abama 1975, §7-2-326(3) does
provide the follow ng definition

Where goods are delivered to a person for sale and such
person naintains a place of business in which he deals in
goods of the kind involved, under a nane other than the
nane of the person making delivery, then with respect to
clains of creditors of the person conducting the business

the goods are deened to be on sale or return.

In Bischoff v. Thomasson, 400 So.2d 359, the Al abana Suprene

Court, per Justice Adans, discussed in detail the nature and
el ements of consignnent. The Court noted that "consignnment is a
speci al kind of agency involving the delivery of goods to one,

for the purpose of finding a buyer”". The el enents of consignnent
were outlined by the Court as follows: (1) delivery of possession

to the consignee, (2) engaging in the business of selling such
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types of itens by the consignee and (3) failure of the consignor to
give public notice of his retained interest In the goods.

Again, as stated above, there is no question that the
livestock was held and sold on consignnent. Elenent (1), delivery
of possession to the consignee, was clearly fulfilled when the
stockyard took formal possession and thereafter sold the aninmals as
agent for the owners. However, the sanme cannot be said about the
tack sales. The distinguishing feature is that the stockyard never
took formal possession of the tack. That is, the crucial elenent
of delivery of possession to the consignee (stockyard) never
occurred. The owner retained possession of the tack item nade the
final determ nation of whether to accept the highest bid, and then
delivered the item over directly to the purchaser. The sole
function of the stockyard enpl oyees involved was only to physically
assist the owner in his attenpt to nake the sale. That is, the
owner was the seller of the tack, and not the stockyard.

Based on the particular facts of the case, as set out above,
it nmust be found that the Taxpayer was not selling the tack on
consignment within the purview of §7-2-326(3). Rat her, the tack
itenms were sold by the owner directly to the purchaser, with only
related services being perfornmed by the stockyard enployees.
Accordingly, the sales not being sales on consignnment by the
Taxpayer, the Taxpayer is not |liable for sales tax on said sales.

The above determ nation is made notw t hstandi ng the provisions
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of Regul ation 810-6-1-.05 concerning consignnent sales by an
aucti oneer. Paragraph (1) of the regulation provides that an
auctioneer is liable for sales tax on the sale of property held by
hi m on consignnment. The holding of this decree is not contrary to
that statenment. However, paragraph (2) sets out the criteria for
a consignnment sale. Insofar as that section does not nake delivery
to the auctioneer an el enent of consignnent, as required by §7-2-
326(3), then the regulation is contrary to the controlling statute
and should not be followed. It is axiomatic that if a regulation
is not in accordance with a controlling statute, the regulation

must be ignored in favor of the law. Boswell v. Bonham 297 So.2d

379; East Brewton Materials, Inc. v. State, Dept. of Revenue, 233

So. 2d 751.

Based on the above findings and conclusions, the Revenue
Departnent is hereby directed to nake the assessnents in issue
final in the amount of zero.

Done this 24th day of Septenber, 1985.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



