STATE OF ALABAMNA, § STATE OF ALABANA
V. § DEPARTMENT OF REVENUE
SOUTHEASTERN RENT- A-CAR, INC. § ADM NI STRATIVE LAW DI VI SI ON
d/ b/a CGeneral Leasing
1508 4t h Avenue Sout h § DOCKET NO. S.85-108
Bi r m ngham AL 35233,
§
Taxpayer .
ORDER

This case involves a disputed prelimnary assessnent of sales
tax entered by the Revenue Departnent against the Taxpayer
concerning the period January 1, 1982 through June 30, 1984. A
heari ng was conducted by the Admnistrative Law D vision on My 22,
1985. The parties were represented at said hearing by attorneys
WlliamR Lewis and Mark Giffin, for the Taxpayer and the Revenue
Departnent, respectively. Based on the evidence presented by the
parties, the follow ng, findings of fact and conclusions of |aw are
her eby nade and ent er ed.

FI NDI NGS OF FACT

The Taxpayer is in the business of |easing autonobiles. The
autonobil es used by the Taxpayer in its |easing operation are
purchased by the Taxpayer at whol esale. The Taxpayer also sells at
retail some of its autonobiles that were previously used as | ease
cars. The issue in this case is whether the Taxpayer is liable for
sales tax on said retail sales

The Taxpayer began operations in 1978. There is evidence to
i ndicate that the Taxpayer obtained an A abana sales tax license in

1980. In 1983, the Taxpayer was issued an autonobile dealers
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license and a designated agents |icense. In June, 1983, the
Taxpayer also obtained a new business license to operate in
Jefferson County.
The Revenue Departnent audited the Taxpayer for the period in

i ssue and determned that sales tax was due on all retail sales
made by the Taxpayer during said period. The Departnent's position
is based on Code of Alabama 1975, §40-12-224, which reads in
pertinent part as follows:

provided further, that a sale of tangible personal

property previously purchased at whol esale for the

pur pose of leasing or renting under a transaction

subject to the privilege or license tax levied in
this article should be deened to be a "retai

sale" or a "sale at retail"” for the purpose of
admnistering article I of chapter 23 of this
title .

The Taxpayer argues that Code of Alabama 1975, §40-23-101,
coomonly referred to as the casual sales tax law, is applicable,
and that under that law the seller isn't required to collect sales
tax. Instead, the Taxpayer contends that the casual sales tax |aw
requires the purchaser of a vehicle to pay the tax to the county
tax collector or director of revenue. There is evidence to
i ndicate that sone of the purchasers in question did in fact pay
sales tax to the Jefferson County Director of Revenue prior to
obtaining a title for their vehicle. The Revenue Departnent
di sputes that the casual sales tax law is applicable to the
Taxpayer and argues that the Taxpayer was |iable to collect the

sales tax in issue.
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CONCLUSI ONS OF LAW

Under §40-12-224, the Taxpayer is allowed to purchase at

whol esal e the autonobiles that it uses in its |easing operation

However, that portion of §40-12-224 quoted above clearly provides
that the subsequent sale of any lease car is a taxable retail sale.
Applying that section to the case at hand, it is clear that the
sales in issue were taxable retail sales.

The Taxpayer's argunent is that the casual sales tax |aw was
applicable during the assessnent period and relieved the Taxpayer
from the responsibility and liability of collecting sales tax.
Thus, the initial question is whether the casual sales tax lawis
applicable in the present case.

Code of Al abama, §40-23-101 levies a sales tax on the sale of
certain autonobile vehicles, etc. , which are purchased "from any
person, firm or corporation which is not a licensed deal er engaged
in the selling. . . . " In the present case, the determ native
question is whether the Taxpayer is a licensed dealer within the
scope of the above section.

The Taxpayer argues that the term"licensed deal er” used in §40-
23-101 refers to an autonobile dealers license or a license to do
busi ness. Thus, the Taxpayer contends that because it did not
obtain either of said licenses until 1983, it was not a licensed
deal er, and consequently, that the casual sales tax |aw should

apply, thereby relieving it of liability.
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The Departnent argues that the term "licensed deal er" makes
reference to the Al abama sales tax |license, and that because the
Taxpayer had a sales tax license during the entire audit period, it
was a licensed dealer so as to nmake the casual sales tax |aw
i nappl i cabl e.

After a review of the scope of 8§40-23-101, it is hereby
determned that the phrase "licensed dealers” as used therein
refers to dealers that are licensed to sell at retail under the
Al abama sales tax |aw. Accordingly, the casual sales tax | aw was
not applicable to the transactions in issue so as to relieve the
Taxpayer from the liability of collecting the sales tax due
t her eon.

The clear intent of §40-23-101 is to inpose a sales tax on
incidental retail sales that were previously not subject to the
sales tax law, i.e., casual sales by sellers without a sales tax
license. The law was not intended to apply to dealers wth
existing sales tax l|icenses, such as the Taxpayer, which were
already liable to collect the sales tax.

At the hearing, the Taxpayer presented evidence indicating
that sales tax had been paid by its custonmers to the Jefferson
County Director of Revenue on four of the sales included as part of
t he assessnent. Those sales were to Collateral Investnment Conpany,
A. C Legg Packing Conpany, Angel Distributing Conpany and E. Allen

Burks. The Departnent agrees that the assessnent shoul d be reduced
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to allow for any tax that the Taxpayer can establish has been pai d.

Based on the above, it is hereby determ ned that the Taxpayer
is liable for sales tax on all retail sales nade during the period
covered by the assessnent. The Departnent is to reconpute the
assessnment so as to give allowance for the tax paid by the four
purchasers |listed herein. Thereafter, the assessnent should be
made final as reconputed.

Done this 5th day of Septenber, 1985.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



