A. MTCHELL & SALLY G COBB § STATE OF ALABAMA
428 Pi ne Court DEPARTVENT OF REVENUE
Mobi |l e, Al abama 36608, § ADM NI STRATI VE LAW DI VI SI ON
Taxpayer s, § DOCKET NO. | NC. 96- 272
V. §
STATE OF ALABAMA §
DEPARTVENT OF REVENUE.
FI NAL ORDER

The Revenue Departnent assessed incone tax against A Mtchell
and Sally G Cobb (together "Taxpayers") for 1992 and 1993. The
Taxpayers appealed to the Adm nistrative Law Division pursuant to
Code of Ala. 1975, 8§40-2A-7(b)(5)a. A hearing was conducted on
Decenber 4, 1996 in Mbile, Al abana. G| Dukes represented the
Taxpayers. Assi stant Counsel Duncan Crow represented the
Depart nent .

The issue in this case is whether Mtchell Cobb (individually
"Taxpayer") was domciled in Alabama in 1992 and 1993, and thus
liable for Alabanma inconme tax in those years pursuant to Code of
Al a. 1975, §40-18-2(7).

The Taxpayers lived in Al abama fromthe md-1970s until 1991.

Cooper/T. Smith Conpany hired the Taxpayer in August 1991 to
represent it in South Amrerica. The enpl oynent was open-ended, and
required the Taxpayer to reside full tinme in Buenos Aires,
Argenti na.

The Taxpayer becanme interested in Latin Anmerica when he was
stationed in Puerto Rico wth the Marines. After leaving the

Mari nes, he travel ed extensively on business in Honduras, Brazil,



and Mexico. The Taxpayer speaks fluent Portuguese and Spani sh.

Bef ore accepting the South Anerican job, the Taxpayer and Ms.
Cobb discussed at length their long-termretirenent plans. They
both |iked Argentina because of its beauty and safe Iliving
conditions, and finally decided to accept the job because they both
wanted to retire in Buenos Aires.

The decision was difficult because Ms. Cobb had to quit her
job as the Director of Student Affairs at the University of South
Al abama (" USA"). She had worked at USA for seven and one-half
years, and woul d have becone vested for retirenent purposes after
ten years. The Vice President of Student Affairs, after hearing
that Ms. Cobb intended to quit, suggested that she take a | eave of
absence rat her than resign because years accrued during a | eave of
absence would count towards retirement in case she decided to
return. Ms. Cobb still resigned, however, because she did not
intend to return to Mobile to live. She also gave up 41 hours of
course work she had earned towards the 48 needed to earn a nmaster's
degr ee.

The Taxpayer noved to Buenos Aires and started working in
August 1991. The couple intended to buy a house, but could not
find a suitable |ocation. Consequently, the Taxpayer rented a
smal | apartnment during 1991. Ms. Cobb traveled to Buenos Aires in
Decenber 1991 to help her husband find a house. They were

unsuccessful, and the couple returned to Mbile for Christmas while
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a local real estate agent continued | ooking for a house in Buenos

Aires.

The Taxpayer returned to work in Buenos Aires in January 1992.
In early February, the real estate agent found a suitable
furni shed condom nium in Buenos Aires that was |arge enough for
bot h Taxpayers to live. They had wanted an unfurni shed place so
they could nove their furniture from Mobile. They took the
furni shed condom ni um however, because of its ideal |ocation.
Ms. Cobb and the couple's daughter, Kathleen, joined the
Taxpayer in Buenos Aires in March 1992. They returned to Mbile in
the Summer of 1992 because Kathl een intended to enter |aw school in
the Fall. However, Kathleen decided to work another year before
going to law school. Ms. Cobb returned to Buenos Aires in
Sept enber 1992, and thereafter joined various clubs in Buenos Aires
that accepted only permanent residents of South Anerica as nenbers.
The couple returned to Alabama to spend Christmas 1992 with
their children. They both returned to Buenos Aires in early 1993.
The Taxpayers' adult son lived in their Mbile house during
part of 1992 and 1993. The Taxpayers kept their furniture at the
Mobi | e house because they could not find an unfurni shed house or
condom ni umin Buenos Aires.
In md-1993, the Taxpayers decided to sell the Mobile house
and store the furniture because neither of their two children

wanted to live there. Ms. Cobb discussed the expected sale of the
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house in a letter to the children. They contacted a real estate
agent in Mbile, who unsuccessfully showed the house on severa
occasions in md-1993.

Wt hout warning, Cooper/T. Smth fired the Taxpayer in early
July 1993. The Taxpayer immedi ately contacted an attorney to | ook
into the prospect of noving to neighboring Uuguay. The Taxpayer
was hoping to continue working in the area as a consultant for
Cooper/T. Smth and ot her conpanies, and Wuguay is much cheaper to
live in than Buenos Aires. However, because of a threatened
| awsuit by Cooper/T. Smth, the Taxpayer was unable to continue
working in South America. He returned to Al abama in August 1993.

The Taxpayer returned to Buenos Aires briefly in late 1993 to
finalize his personal affairs, pay bills, etc. He earned no incone
in 1993 after |leaving South Anmerica in August of that year.

The Taxpayers filed nonresident Al abama returns in 1992 and
1993. They paid Al abama tax on only the incone earned by Ms. Cobb
at USA before she resigned in March 1992. The Departnent revi ewed
the returns, determned that the Taxpayer remained domciled in
Al abama during 1992 and 1993, and accordingly taxed his incone
earned in Argentina in those years. The Taxpayers appealed to the
Adm ni strative Law Di vi sion.

Al abama incone tax is levied on all individuals domciled in
Al abama. Code of Ala. 1975, §40-18-2(7). A person's domcile is
his true, fixed home to which he intends to return when absent.
The burden is on a person claimng a change of domcile to prove

that a change has in fact occurred. There is a presunption in
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favor of the former domcile, and a change occurs only if the
person (1) abandons Al abama with the intent not to return, and (2)
establ i shes a new resi dence outside of Alabama with the intent to
remain at the new | ocation permanently, or at least indefinitely.

See generally, Whetstone v. State, 434 So.2d 796 (Al a. 1983).

"The intent to return is usually of controlling inportance.”

Wiet stone, 434 So.2d at 797, citing Jacobs v. Ryals, 401 So.2d 776

(Ala. 1981). A person's intent nust be discerned primarily from
t he person's actions.

However, the underlying notive for a person's actions are as
inmportant, if not nore inportant, than the acts thenselves. As
pointed out in the Taxpayers' insightful analysis of Rabren v.
Mudd, 234 So.2d 549 (1970) (Taxpayers' Brief at 8, 9), a person's
nmotive for taking certain actions indicating a change of domcile
may in fact be tax avoi dance.

| n Mudd, the taxpayer, an Al abana | awyer, anticipated a |arge
profit from a pending sale of stock. Knowi ng the tax |aw on
domcile, the taxpayer neticulously <created a paper trai
indicating his prinma facie intent to nove to Florida. (Florida has
no incone tax). He declared hinself a Florida resident,
transferred his church nenbership to Florida, noved his bank
accounts to Florida, etc. Looking at those factors, Al abama's
courts were apparently hoodw nked into believing that the taxpayer
had actually abandoned Al abama and intended to reside in Florida

permanently. |In fact, however, the taxpayer and his wife lived in
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a rented apartnent in Florida for only four or five nonths, and

then effectively noved back to Al abama.’

'For a different result under similar facts, see Docket No.
Inc. 89-141 (Admn. Law Div. 5/15/91). |In that case, an Al abanma



resident anticipated a multi-mllion dollar profit fromthe sale of
a famly business in Al abana. He consulted wth several tax
| awyers and then took various actions intended to establish that he
was novi ng permanently to Florida. He registered as a citizen of
Fl orida, changed his nailing address, voter registration, driver's
Iicense, and banking to Florida, etc.

The Adm nistrative Law Division held, however, that those
specific acts were taken solely for the purpose of avoi ding Al abana
incone tax on the pending gain. "Another viewis that the actions
were self-serving attenpts to create evidence of a change of
domcile so as to avoid Al abama tax on the proceeds from the
pending sale . . . . The simlarity of the circunstantial evidence
in this case and Mudd only indicates that the Taxpayer knew about
and tried to copy the taxpayer's successful actions in Mdd."
Docket Inc. 89-141 at 5, 6. The Adm nistrative Law Division
concl uded that the taxpayer remained domciled in Al abama, and was
thus liable for Alabama tax on his |arge gain. The taxpayer
el ected not to appeal.
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The sanme tax avoi dance notive is not present in this case.
The Taxpayers' undi sputed and believable testinony, when viewed
with the «circunstances surrounding their actions, «clearly
establishes that they noved to Buenos Aires with the intent to
remai n permanently.

O particular inportance is that Ms. Cobb quit her job at USA
instead of taking a | eave of absence, as suggested by her enpl oyer.

She needed only two and one-half nore years to vest in USA's
pensi on system Term nating her enploynent instead of taking a
| eave of absence shows her intent at the tine never to return to
Al abama. The couple also tried to sell their home in Mbile, which
anyone interested in returning to Mbile probably would not have
done.

The Taxpayers did retain sone ties to Al abama during the
subj ect years, but nost are easily explained and do not show an
intent to return to Al abana. For exanple, the Taxpayers nai ntai ned
their Mobile home only because they needed a place to store their
furniture while they | ooked for a suitable, unfurnished house in
Buenos Aires. Their son also lived in the house. | nst ead of
selling their cars in Al abama, they let their children use them

They al so needed a car when they returned to Al abama for visits.
The Taxpayers reasonably kept their Al abama driver's |icenses
because an Anerican license is recognized in all South Anmerican
countries. They presumably also saw no need to cancel their

Al abama voter registration. They should have cancelled their
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honest ead exenption on their Mbile house, but it is understandabl e
that they failed to do so.

This case can also be distinguished from Wetstone. I n
Wiet stone, the taxpayers admtted that after retiring they intended
to leave Nigeria and nove to Florida. The Court thus correctly
found that they did not intend to remain in N geria permanently.
Wiet stone, 434 So.2d at 797. In this case, however, the Taxpayers
intended to remain in Buenos Aires permanently.

Because the Taxpayers changed domciles to Argentina, the
i ncome earned by the Taxpayer in Argentina in 1992 and 1993 was not
subject to Alabama incone tax. The final assessnents are
accordi ngly dism ssed.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered January 21, 1997.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



