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The Revenue Departnent denied refunds of 1988 and 1989 i ncone
tax requested by Daniel E. and Alice M Skutack ("Taxpayers"). The
Taxpayers appealed to the Adm nistrative Law Division pursuant to

Code of Ala. 1975, 8§40-2A-7(c)(5)a. A hearing was conducted on

August 20, 1996. The Taxpayers represented thenselves at the
heari ng. Assi stant Counsel Antoinette Jones represented the
Depart nent .

Thi s case involves three issues:

(1) Were the Taxpayers domciled in A abama in 1988 and 1989
and thus liable for Al abama incone tax in those years;

(2) If domciled in Al abama, were the Taxpayers liable for
Al abama i ncone tax on their foreign inconme earned in Saudi Arabia
during those years; and

(3) D dthe Taxpayers tinely claimthe refunds as required by
Code of Ala. 1975, §40-2A-7(c)(2).

The Taxpayers lived and worked in Auburn, Alabama prior to
1988. M. Skutack accepted a job in Saudi Arabia, and the
Taxpayers noved to Saudi Arabia in August 1988. They noved back to

Al abama in |ate 1991 or early 1992.
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The Taxpayers tinely filed Al abanma i ncone tax returns for 1988
and 1989. However, they failed to report their foreign incone
earned in Saudi Arabia on the returns because they were involved in
an ongoing dispute with the IRS concerning the federal foreign
earned i ncone exclusion allowed at 26 U S.C A §911

The Taxpayers subsequently reported the foreign incone to
Al abama by filing anended 1988 and 1989 Al abana returns in Novenber
1990. The anended returns reported additional tax due of $1,314.00
in 1988, and $2,055.00 in 1989. The Taxpayers failed to pay the
addi tional tax due because of the ongoing dispute with the IRS.

The Departnent accepted the anended returns and entered fina
assessnents for the additional tax due, plus penalty and interest.

The 1988 assessnent was entered on Septenber 3, 1992. The 1989
assessnment was entered on Novenber 8, 1993.

The Taxpayers continued filing Al abama returns for 1990 and
subsequent years. The 1993 and 1994 returns clainmed refunds of
$1,214.00 and $898. 00, respectively. The Departnment applied the
1993 refund in July 1994 to pay the Taxpayers' 1988 liability in
full and partially satisfy their 1989 liability. The Departnent
applied the 1994 refund to the 1989 liability in July 1995. The
Departnment also garnished $1,570.51 from the Taxpayers' bank
account in Novenber 1995 to satisfy the 1989 assessnent.

In the neantinme, the IRS conceded in My 1994 that the

Taxpayers were entitled to the federal foreign earned incone
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exclusion. The Taxpayers assuned that the foreign earned incone
also was not taxable in Al abama, and accordingly excluded the
foreign income on a second set of anended 1988 and 1989 Al abanma
returns filed in My 1995. The 1988 anended return clainmed a
refund of $978.00. The 1989 anmended return clained a refund of
$1,803.00. It is unclear how the Taxpayers conputed the anmount of
the refunds clained on the second amended returns. The refunds
were al so clai med before nost of the subject tax was collected by
the Departnent. In any case, the Departnent denied the refunds,
and the Taxpayers appealed to the Adm nistrative Law Di vi sion.

| ssue 1 - Domcile.

The threshold issue is whether the Taxpayers were domciled in
Al abama during 1988 and 1989, and thus liable for Al abama incone
tax in those years pursuant to Code of Ala. 1975, §40-18-2(7).

The Taxpayers resided in Saudi Arabia for the last four nonths
of 1988, and all of 1989. However, a person can reside outside of
Al abama and still be domciled in Alabama for tax purposes. A
person's domicile is his true, fixed hone to which he intends to
return when absent. To change domiciles, an individual nust (1)
abandon Al abama with the intent never to return, and (2) establish
a new domcile el sewhere with the intent to remain permanently.
The presunption is in favor of the original or established
domcile, and the burden is on the person claimng a change of

domcile to prove that a change has in fact occurred. Wietstone v.




State, 434 So.2d 796 (1983).

Domcile can also be distinguished from a taxpayer's "tax
home" or "bona fide residence" as those terns are used concerning
the foreign earned i ncone exclusion at 26 U S. C A §911

The foreign earned incone exclusion is allowed for federa
purposes if a taxpayer's tax hone is a foreign country and the
taxpayer is either (1) a bona fide resident of the foreign country
for an uninterrupted period that includes an entire tax year, or
(2) has a physical presence for at least 330 full days during any
consecutive 12 nonth period. Federal Pub. 54 discusses the
excl usi on and di stingui shes between an individual's tax hone and
bona fide residence and the individual's domcile, as follows:

. Your tax hone is the place where you are

permanently or indefinitely engaged to work as an

enpl oyee or self-enployed individual. Having a "tax

hone" in a given |ocation does not necessarily inply that
| ocation is your residence or domcile for tax purposes.

Your bona fide residence is not necessarily the sane as

your domcile. Your domcile generally is your fixed

per manent hone, the place to which you always return, or

intend to return. You could have a domcile in

Cl evel and, Chio and a bona fide residence in London if

you intend to return eventually to C evel and.

The Taxpayers |eft Al abama in August 1988 and returned in |ate
1991 or early 1992. During the Taxpayers' stay in Saudi Arabi a,
they continued filing Al abama returns, they maintained and rented
their home in Auburn, and they nmaintained their bank account in

Auburn into which their mlitary and school teacher retirenent
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checks were deposited. The Taxpayers testified that they intended
to live and work in Saudi Arabia indefinitely. However, that claim
alone is insufficient to establish a change of domcile to Saudi

Arabi a, especially considering the Taxpayers' continued ties to
Al abama during the subject vyears. The Taxpayers offered no
substantive evidence establishing or verifying their intent to
remain permanently in Saudi Arabia. Consequently, they remained
domciled in Al abama and were subject to Al abama i nconme tax during
the years in question.

| ssue 2 - The taxability of the foreign incone.

The I RS conceded in May 1994 that the Taxpayers were entitled
to the foreign earned i nconme exclusion. However, Al abama does not
recognize a simlar exclusion from taxation. Consequently, the
Taxpayers properly reported the foreign earned inconme on their
anmended Al abama returns filed in Novenber 1990. Tax due on that
incone was correctly assessed and collected by the Departnent.
Interest on the tax was al so due.

However, concerning the penalties assessed by the Departnent,
t he Taxpayers reported the foreign incone on their anended Al abama
returns filed in Novenber 1990, even though they believed the
i ncome was not taxable. According to the Taxpayers, they reported
the incone on the anended returns "to be safe.”

The Taxpayers clearly acted in good faith in reporting the
i ncone. Consequently, any penalties assessed by the Depart nment
should be waived for reasonable cause and refunded to the

Taxpayers. Code of Ala. 1975, §40-2A-11(h).
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| ssue 3 - The statute of limtations issue.

A taxpayer nust claima refund within two years from when the
subj ect tax was paid. Code of Ala. 1975, §40-2A-7(c)(2). If a
final assessnment was entered for the tax, as in this case, the
taxpayer may still apply for a refund within two years, but only if
the assessnment is paid in full. Code of Ala. 1975, §40-2A-7(c)(1).

The 1988 and 1989 final assessnents, which included the
penalties, were paid in full in 1994 and 1995 t hrough col |l ection by
the Departnent. Consequently, the Taxpayers properly requested a
refund of the penalties within the required two years.

The penalty amounts are not known because copies of the 1988
and 1989 final assessnents were not offered at the August 20
hearing. The Departnent is directed to provide the Admnistrative
Law Division with the amounts of the penalties collected, and any
related interest. A Final Oder will then be entered directing the
Department to refund that anount to the Taxpayers.

This Qpinion and Prelimnary Oder is not an appeal abl e O der.
The Final Order, when entered, may be appealed to circuit court
within 30 days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered Septenber 13, 1996.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



