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A Final Order was entered in this case on May 24, 1996. The
Departnent tinely applied for a rehearing on May 30, 1996.

Thi s case involves two issues:

(1) Should the Taxpayer be required to apportion capital to
Al abama for 1992 as a corporation primarily engaged in
manuf acturi ng, processing, or fabricating, as argued by the
Departnent, or a corporation primarily engaged in selling, as
argued by the Taxpayer; and

(2) Should an extension to file a return be treated as a
"return" for statute of limtations purposes within the scope of
Code of Ala. 1975, §40-2A-7(c)(2)a.

| ssue 1 - The proper apportionnent fornmula.

The Final Order held that the Taxpayer was primarily engaged
in selling in 1992. That finding was based on the Departnent's
concession that "There is no question that their sal es everywhere
were nore than what their manufacturing was everywhere." See,
Final Order, at page 4.

The Departnent argues on rehearing that the Taxpayer should



not be treated as a corporation primarily engaged in selling.
The Departnent's rationale is as foll ows:

The Final Order places great weight on the fact that

this Taxpayer's sal es everywhere were nore than their

manuf acturi ng everywhere. This has the effect of

t hrowi ng out the manufacturing classification for every

manuf acturi ng conpany due to the fact that al

conpani es that manufacture a product sell that product

at a markup. All manufacturing conpanies are going to

have a "sal es everywhere" nunber that is |larger than

its "manufacturing everywhere" nunber sinply because

they sell what they manufacture at a price above the

cost of manufacturing.

The Departnent has a valid point. But in 1992, the only
gui deline for deciding a foreign corporation's correct
apportionment forrmula was the corporation's primary activity
everywhere. Consequently, because the Taxpayer's sal es were
greater than its manufacturing in 1992, the Taxpayer nust be
classified as a "sales" corporation for that year.

The Departnent subsequently promul gated Reg. 810-2-3-.13
after 1992. That regul ation provides that - "A taxpayer shall be
deened to be enploying capital primarily in Manufacturing,
Processing or Fabricating if 50 percent or nore of the itens sold
by the taxpayer are Manufactured, Processed or Fabricated by the
t axpayer." The above regul ation is reasonable, and sol ves the
probl em pointed out by the Departnment. But as stated, Reg. 810-
2-3-.13 was pronulgated after 1992, and thus is not applicable in
this case.

The Taxpayer argues that even if Reg. 810-2-3-.13 was

applicable, it still did not manufacture nore than 50 percent of



the itens that it sold. However, the category in question

i ncl udes "manufacturing, processing or fabricating.” The
Taxpayer clearly manufactured |ess than 50 percent of the itens
sold, but it also purchased conponents from outside sources and
assenbl ed those conmponents into a finished product.
"Fabricating" is defined as "to construct by conbining or

assenbling.” The Anerican Heritage Dictionary, 2nd Coll ege

Edition. Consequently, the cost of any conponents purchased by

t he Taxpayer from outside sources and assenbled into a finished
product for sale should also be included in the "manufacturing,
processing or fabricating" category. It is then a question of
fact whether the Taxpayer manufactures or fabricates nore than 50
percent of the itens that it sells in any given year.

| ssue 2 - The statute of limtations question.

The Departnent reiterates its position that an application
for extension to file a return should be treated as a return for
statute of limtations purposes at Code of Ala. 1975, §40-2A-
7(c)(2)a. The Departnent's argunment is again rejected for the
reasons stated in the Final Order. An extension to file is not a
return within the context of the above section.

The above considered, the Final Oder previously entered in
this case is affirmed. This Final Order on Application for
Rehearing may be appealed to circuit court within 30 days
pursuant to Code of Ala. 1975, §840-2A-9(f) and (g).

Ent ered August 16, 1996.
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