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FI NAL ORDER

The Revenue Departnent assessed State and Gty of Steele sales
tax agai nst John R Rhodes ("Taxpayer") for the period Cctober 1989
t hrough July 1994. The Taxpayer appealed to the Admnistrative Law
Di vision, and a hearing was conducted on January 10, 1996. Luther
D. Abel represented the Taxpayer. Assi stant Counsel Margaret
McNei || represented the Departnent.

The issue in this case is whether the Departnent properly
reconputed the Taxpayer's sales tax liability for the subject
period using an indirect audit nethod.

The Departnment audited the Taxpayer's business, H and R
Corner, a convenience store in St. Cair County, Al abana. The
Taxpayer provided the Departnent exam ner with purchase invoices
for January 1993 through July 1994. However, he failed to provide
any sales records for that period, or any records whatsoever for
the prior period Cctober 1989 through Decenber 1992.

The examiner initially conducted a purchase nmark-up audit
usi ng the above purchase invoi ces and applying a nmark-up percentage
as agreed by the Taxpayer. She then applied those estimated sal es

figures to the entire audit period.
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After receiving the initial audit results, the Taxpayer hired
CPA Lut her Abel. Abel proposed to the exam ner that the Taxpayer's
liability should be reconputed using the ratio of the Taxpayer's
taxabl e sales to gasoline sales for the period January 1993 t hrough
July 1994. The ratio for that period was approximately $.50 in
taxabl e sales to each $1.00 in gasoline sales.

The exam ner di scussed Abel's proposal with her supervisor,
who agreed that the alternative nethod was reasonabl e under the
circunstances and should be accepted. The exam ner thereafter
obt ai ned the Taxpayer's gasoline purchase records fromhis gasoline
distributor for October 1989 through Decenber 1992. She then
applied the $.50/%$1.00 taxable sales to gasoline sales ratio to
t hat peri od. The final assessnents in issue are based on that
alternative audit nethod.

The Taxpayer now argues that while the $.50/%1.00 taxable
sales to gasoline sales ratio properly reflects his liability for
January 1993 through July 1994, it is excessive for the prior
peri od Cctober 1989 through Decenber 1992. The Taxpayer contends
that a racetrack opened across fromhis store in 1993, which caused
his taxabl e sales to increase over his pre-1993 sales figures. The
Taxpayer clains that his taxable sales ratio prior to 1993 is nore
accurately reflected by his sales in Cctober through Decenber 1994,
a period during which the racetrack was not open. The Taxpayer
conmputed those ratios to be taxable sales of $.34, $.36, and $. 31,

respectively, for each $1.00 in gasoline sales.
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Conflicting evidence was offered as to when the racetrack
actually opened. The examner testified that it opened in Mrch
1994, when the track obtained its retail sales tax license fromthe
Departnent. The Taxpayer testified that the track was unofficially
open sonetine in 1993. The Taxpayer also explained that his wfe
operated the business by herself prior to their divorce in Mrch
1993, and that she either failed to keep or destroyed any records
for that period.

Al'l taxpayers engaged in the business of making retail sales
in Alabama are required to keep accurate records from which the
Departnment can conpute their correct sales tax liability. Code of
Ala. 1975, 8§40-23-9 (relating specifically to sales tax) and Code
of Ala. 1975, §40-2A-7(a) (relating to all taxes generally). See

al so, State v. Mack, 411 So.2d 799 (Ala.C v.App. 1982).

The Taxpayer obtained a retail sales tax license in his nane
when the business opened in 1987 or 1988. He thereafter owned the
business for the entire audit period, either jointly with his wife
or by hinself after he divorced in March 1993. The Taxpayer was
thus personally liable to keep adequate sal es records as required
by the above statutes. He failed to do so.

Because the Taxpayer failed to keep adequate records, the
Department was authorized to conpute his liability using the best
i nformati on avail abl e. Code of Ala. 1975, §40-2A-7(b)(1l)a. The

Taxpayer cannot now conplain that the Departnent's estinmates are
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not exact or precise. Rather, the Departnent's cal cul ati ons nust

be upheld if reasonable under the circunstances. Cracchiola v.

Conm, 643 F.2d 1383 (9th Gir. 1981); Jones v. CIR 903 F.2d 1301

(10th Gr. 1990). Having failed to keep adequate records, the

Taxpayer nust now pay the consequences. State v. Ludlum 384 So.2d

1089 (Ala. G v. App.), cert. denied 384 So.2d 1094 (1980).

The Departnent initially used a purchase mark-up audit, which
is a common and generally accepted audit nmethod. The Depart nent
| ater accepted the alternative taxable sales to gasoline sales
ratio nmethod suggested by the Taxpayer's CPA That net hod,
according to the Departnent exam ner, substantially reduced the
Taxpayer's liability for the subject period.

| agree that the Taxpayer may have had |ess taxable sales
prior to 1993 than after. However, as stated above, because the
Taxpayer failed to keep adequate records during that period, he
cannot now conplain that his estimated liability as conputed by the
Departnent is not correct. The Departnment's calculations are
reasonabl e under the circunstances, especially considering that the
Department used the Taxpayer's own alternative audit nethod, which
resulted in less tax than the mark-up audit initially used by the
Depart nent. In any case, even if the Taxpayer did have |ess
taxabl e sales prior to 1993, he al so woul d have had correspondi ngly
| ess gasoline sales, in which case the taxable sales to gasoline
sales ratio woul d have been approximately the sane as for the later
period January 1993 through July 1994.

The final assessnent as conputed by the Departnent is
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affirmed. Judgnment is entered agai nst the Taxpayer for State sal es
tax in the amount of $44,117.96, and City of Steele sales tax in
t he amobunt of $10,853.66, plus applicable interest.

This Final Order nay be appealed to circuit court within 30

days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered January 22, 1996.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



