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FI NAL ORDER

The Revenue Departnent denied a refund of 1990 incone tax
requested by Leoha B. Scott ("Taxpayer"). The Taxpayer appeal ed to
the Admnistrative Law Division and a hearing was conducted on
February 6, 1995. The Taxpayer represented herself at the hearing.

Assi stant counsel Antoinette Jones represented the Departnent.

The issue in this case is whether the Taxpayer tinely applied
for a refund of the 1990 incone tax in issue. The facts are
undi sput ed.

The Taxpayer paid her 1990 Alabanma incone tax through
wi t hhol di ng. The Taxpayer subsequently filed her 1990 Al abama
return on Cctober 11, 1994. The return clainms a refund due of
$75. 60.

The Departnment does not dispute that the Taxpayer overpaid her
1990 Al abana i ncone tax. However, the Departnent denied the refund
based on its position that the Taxpayer failed to tinely request
t he refund.

Code of Ala. 1975, 840-18-43 required that a petition for
refund of inconme tax nust be filed within 3 years fromwhen the tax
was paid. Tax paid through wi thholding is deened paid on the due

date of the subject year return. See, Departnment Reg. 810-3-43-



-2 -

.02. Consequently, under 840-18-43, the Taxpayer had 3 years from
the due date of the 1990 return, or wuntil April 15, 1994, to
request a refund of the 1990 tax in issue.

Code of Ala. 1975, 840-18-43 was repealed by Act 92-186 (the
Uni f orm Revenue Procedures Act, or URPA), effective Cctober 1992.

Section 83 of Act 92-186 provided that "the provisions of this act
relating to the time limts for entering assessnents and filing
petitions for refunds or issuing refunds shall apply to all tax
periods for which the time for entering any assessnment or issuing
any refund has not expired under existing law prior to Cctober 1,
1992." The statute of limtations for issuing refunds under URPA
is 840-2A-7(c)(2)a.

The statute of limtations for t he Taxpayer to request a
refund under 840-18-43 was still open on the effective date of
URPA. Consequently, as specified by 883 of Act 92-186, the new
statute of limtations in URPA, 840-2A-7(c)(2)a., now governs in
this case. That section provides that a petition for refund nust
be filed within 3 years fromthe date the return was filed or 2
years fromthe date of paynent of the tax, whichever is later

| have previously recogni zed that 840-2A-7(c)(2)a. created a
| oophol e concerni ng refunds of inconme tax paid through w thhol di ng.

That is, under the specific |anguage of 840-2A-7(c)(2)a., a refund
is tinmely and nust be granted if requested within 3 years from when
areturnis filed, even if the returnis filed late. The | oophole

was explained in Departnment of Revenue v. Edward D. and Joann S.
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Berquez, Adm n. Law Docket No. INC 93-259, entered Cctober 14,
1993, as foll ows:

| recogni ze that 840-2A-7(c)(2)a. has created a | oophole
relating to the refund of taxes paid through w thhol ding.
That is, a taxpayer nmay obtain a refund of w thhol di ng
tax wwthin 3 years fromwhen a return is filed, even if
the return is filed after the due date.

The above | oophol e was not intended by the drafters and
is not present under federal |aw because for federa
refund purposes a delinquent return is deened filed on
its due date. Melchin v. U S., 145 F. Supp. 193. CQuite
frankly, 1 cannot find a specific federal statute
requiring the above treatnent. Nonet hel ess, the plain
wor di ng of 840-2A-7(c)(2)a. nust control. A refund is
tinmely if requested within 3 years fromwhen an origi na
returnis filed, even if the returnis filed |ate.

The Taxpayer in this case petitioned for a refund of the 1990
tax in issue by filing her 1990 return on Cctober 11, 1994. The
return itself requested the refund. Consequently, under the
specific Ilanguage of 840-2A-7(c)(2)a., the refund was tinely
requested and nust be granted.

| acknow edge that | have previously denied a refund under the
exact circunstances in this case. See, Adm n. Docket No. |INC 94-
392, decided January 9, 1995. That case and all other cases where
| denied the refund under simlar circunstances are incorrect. As
stated above, the specific |anguage of the statute nust control,
and until the statute is anended, a taxpayer nust be granted a
refund if the refund is requested within 3 years fromwhen a return
is filed, even if the return is filed after the due date.

The above considered, the Departnent is directed to issue the

refund to the Taxpayer. This Final Order may be appealed to
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circuit court within 30 days pursuant to Code of A a. 1975, 840-2A-

9(9) .

Entered on March 1, 1995.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



