STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW D VI SI ON
VS.
8§
ALVA L. LEACH DOCKET NO. P. 94-338
P. O Box 1447 8§
Ham [ ton, AL 35570,
8§
Taxpayer .
FI NAL ORDER

The Revenue Departnment entered two final assessnents of 100%
penalty against Alva L. Leach ("Taxpayer"), as a person responsible
for paying the trust fund taxes of Leach Petrol eum Conpany, Inc.
("Leach Petroleunf). One assessnent is for gasoline tax for June
t hrough Septenber 1992 and notor fuel tax for July through
Septenber 1992. A second assessnent is for State sales tax for
Septenber 1992 through May 1993 and wthholding tax for the
quarters ending June, Septenber and Decenber 1992 and March and
June 1993. The Taxpayer appealed the assessnments to the
Adm ni strative Law D vision and a hearing was conducted on Novenber
23, 1994. Thomas A. Nettles, |V, represented the Taxpayer.
Assi stant counsel John Breckenridge represented the Departnent.

The issue in this case is whether the Taxpayer is personally
liable for the unpaid gasoline, notor fuel, sales and w thhol di ng
taxes of Leach Petroleum for the periods in issue pursuant to
Al abama' s 100% penalty statutes, Code of Ala. 1975, 8840-29-72 and
40- 29- 73.

The facts are undi sput ed.

Leach Petroleum operated a gasoline distributorship in



-2-
Tuscal oosa, Al abama during the periods in question. The
corporation was 100% owned by WIliam Leach, the Taxpayer's
husband. M. Leach managed the day-to-day operations of the
busi ness and made the final decisions for the business, including
what creditors to pay and when.

The Taxpayer was secretary/treasurer of the business and in
t hat capacity handl ed the books and al so wote checks on behal f of
the corporation. She also prepared and filed the gasoline, notor
fuel, sales and withholding tax returns for the corporation.

The Taxpayer admts that Leach Petrol eum had sufficient noney
during the periods in question to pay all taxes due. However, she
clains that she did not have the authority to pay the taxes w thout
her husband's perm ssion, and that he ordered her not to pay.

The Taxpayer concedes that receipts fromthe corporati on were
deposited directly into her personal account during the period in
gquestion because liens had been filed against the corporation
That noney was used to pay the corporation's creditors, and al so
t he Taxpayer's personal bills.

M. Leach died on March 26, 1993. The Taxpayer operated the
busi ness for a short tinme after her husband' s death. The evidence
shows that the corporation had sufficient noney on hand when the
Taxpayer assuned control of the business to pay the delinquent
taxes in issue. The Taxpayer also wote nunerous checks to other

creditors in lieu of paying those taxes.
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Code of Ala. 1975, 8840-29-72 and 40-29-73 together inpose a
liability on any person "responsible" for paynent of a
corporation's trust fund taxes who "wllfully” fails to pay those
t axes.
A "responsi bl e" person is soneone with the duty, status and

authority to pay the taxes in question. GQustinv. US., 876 F.2d

485 (9th CGr. 1989). A "responsible" person nust know that
del i nquent taxes are due and have the "effective power" to pay the

taxes. Stallard v. U S, 12 F. 3rd 489 (5th Cr. 1994). A person

has the effective authority to pay if he or she has the "final
word" as to which bills to pay and when to pay them In re

Terrell, 65 B.R 365, at 369; Dudley v. US., 428 F.2d 1196 (9th

Cr. 1970).

The Taxpayer argues that her husband controlled the business
and that she never had the independent authority, status and
ability to pay the taxes so as to be |liable under the 100% penalty
statutes. Alternatively, she clains that her |ack of independent
authority to pay the taxes negated the "wllful ness" elenent
necessary for the 100% penalty to apply. An ot herw se
responsi bl e person is not relieved of liability because they were

instructed by a superior not to pay the taxes. Roth v. United

States, 779 F.2d 1567 (11th Cr. 1986); Howard v. United States,

711 F.2d 729 (5th Gr. 1983); and Qustin v. U S., 876 F.2d 485 (5th

Cr. 1989). However, to be liable, the individual nust have
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initially had the i ndependent authority to pay the taxes. |If the
person never had the authority to pay, the person is not a

"responsi bl e" person and thus cannot be held |iable. Schroeder v.

U.S., 89-2 USTC. §9274.

Whil e the Taxpayer's husband was alive, he controlled the
busi ness and made the final decision who to pay and when. The
Taxpayer never had the independent authority to pay w thout the
specific perm ssion and approval of her husband.

However, the Taxpayer assuned control of the business after
her husband died in March 1993. Al though the business operated for
only a short period after her husband's death, the Taxpayer clearly
had the authority and ability during that period to pay the taxes
in issue. The corporation also had sufficient noney to pay the
t axes, but the Taxpayer elected to pay other creditors in |lieu of
the State. Consequently, the Taxpayer, as a responsi bl e person,
willfully failed to pay the taxes in issue and thus personally
liable for those unpaid taxes under 8840-29-72 and 40-29-73. The
final assessnents in issue nust be affirned.

The above considered, judgnent is entered agai nst the Taxpayer
for the delinquent State sales and withholding tax in issue in the
amount of $15,248.72, and for the delinquent gasoline and notor
fuel tax in the anount of $44, 828.67.

This Final Order nay be appealed to circuit court within 30

days pursuant to Code of Ala. 1975, 840-2A-9(9Q).



Entered on March 1, 1995.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



