STATE OF ALABANA 8 STATE OF ALABANA

DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
8 ADM NI STRATI VE LAW DI VI SI ON

VS.

8§

SUNGARD BUSI NESS SYSTEMS, | NC. DOCKET NO. U. 94-310

d/ b/ a Daytron Corporation §

210 Automati on Way

| rondal e, AL 35283, §

Taxpayer. §

ORDER DI SM SSI NG FI NAL ASSESSMENT

The Departnent entered a final assessnent of State use tax
agai nst Sungard Business Systens, Inc. ("Taxpayer") on June 24,
1994. The Taxpayer tinely appealed to the Admnistrative Law
Di vi si on. The Admi nistrative Law Division notified the Legal
D vision of the appeal by letter ("Notification to Legal D vision")
dated August 1, 1994. The Departnent filed its answer with the
Adm ni strative Law Di vision on Novenber 21, 1994.

The Taxpayer has noved to dismss the final assessnent in
i ssue because the Departnent failed to tinely file its answer
within 90 days as required by Code of Ala. 1975, 840-2A-9(c). The
motion is granted for the reasons stated bel ow

Code of Ala. 1975, 840-2A-9(c) was enacted as part of the
Taxpayers' Bill of R ghts and Uniform Revenue Procedures Act,
effective Cctober 1992. Section 40-2A-9(c) requires the Departnent
to file an answer with the Admnistrative Law Division within 30
days after being notified of a taxpayer's appeal. The Departnent
may be allowed an additional 60 days at the discretion of the

Adm ni strative Law Judge. The section reads in pertinent part as



foll ows:

The adm nistrative law division shall notify the | egal
division of the departnent that an appeal has been fil ed,
and the legal division shall be required to file a
witten answer with the admnistrative |aw division
wi thin 30 days fromrecei pt of such notice. The answer
shall state the facts and issues in dispute and the
departnent's position relating thereto, however, the
admni strative | aw judge shall have discretion to require
additional information from either the taxpayer or the
departnment or to allow the legal division additional
time, not to exceed 60 days, within which to file an
answer .

Code of Ala. 1975, 840-2A-9(b) provides in relevant part as
fol |l ows:

The adm nistrative |law judge shall be responsible for

adm nistration of the admnistrative |aw division and

shall have authority to schedul e and conduct hearings and

decide all appeals properly filed with the adm nistrative

| aw division. The adm nistrative |aw judge shall have

discretion to dismss any appeal for failure or refusal

to conply with any departnment regulation or statute

concerning appeals to the admnistrative | aw division, or

the failure or refusal to conply with any prelimnary

order issued by the admnistrative |aw judge.

The Departnent does not dispute that it failed to file its
answer in this case within 90 days as required by 840-2A-9(c).
Rat her, the Departnent argues that even though its answer was | ate,
840- 2A-9(b) does not give the Admnistrative Law Judge authority or
jurisdiction to dismss the final assessnent in issue. | disagree.

This sanme issue was decided in a prior Admnistrative Law

Di vision case, State v. Bishop-Parker Furniture Conpany, Docket No.

S. 93-252, decided March 31, 1994. In that case, the Departnent
failed to file its answer within the required 90 days. As in this

case, the Departnent conceded that the answer had not been tinely
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filed, but nonetheless argued that 840-2A-9(b) did not give the
Adm ni strative Law Judge authority to dismss the final assessnents
in issue. The Departnent's argunent was rejected, as foll ows:

The cardinal rule of statutory construction is that a
statute nust be construed to fulfill the intent of the
Legislature. @ilf Coast Media, Inc. v. The Mbile Press
Regi ster, Inc., 470 So.2d 1211. The purpose and obj ect
of the statute nust be considered, and the plain | anguage
of the statute should not be foll owed when the practi cal
consequences Wil lead to unjust results and is contrary
to the purpose of the statute. Smth v. A abanma Medi cai d
Agency, 461 So.2d 817; Birm ngham News Co. v. Patterson

202 F. Supp 881. The plain-nmeaning rule of statutory
construction should not be followed where the result is
inconsistent with the intent of the statute. Bailey v.
USX Corp., 850 F.2d 1506.

The clear intent of the Taxpayers' Bill of Rights and
Uni form Revenue Procedures Act, of which 8840-2A-9(b) and
(c) are a part, is to provide "equitable and uniform
procedures for the operation of the departnent and for
all taxpayers when dealing with the departnent."” See
Code of Ala. 1975, 840-2A-2(1). Certainly the
Legislature did not intend nor would it be equitable to
penal i ze a taxpayer for failing to conply with a statute
or regul ation concerning adm ni strative appeal s, but not
hold the Departnent to the sane standard.

The Legislature required the Departnent to answer within
30 days to protect taxpayers from undue delay by the
Depart ment . However, if a taxpayer cannot be granted
relief when the Departnent fails to answer within the
required 30 days, or at least within the additional 60
days all oned by 840-2A-9(c), then in practical effect the
time limts inposed by that section woul d be neaningl ess.
The Departnent could ignore the tinme requirenents
W t hout penalty.

In light of the above, 840-2A-9(b) nust be construed to
allow the adm nistrative |law judge authority to grant
relief to either party where the opposing party fails to
conply with a statute, regulation or prelimnary order
concerning an appeal before the Admnistrative Law
Di vision, either by dismssing the taxpayer's appeal if
the taxpayer fails to conply, or by granting the relief
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sought by a taxpayer if the Departnent fails to conply.
That legislative intent is recognized in Departnent Reg.
810-14-1-.24(3), which specifies that if either party
fails to conply” . . . the Admnistrative Law Judge shall
have discretion to dismss the appeal, grant all or part

of the relief sought by the taxpayer, or take any other
action appropriate under the circunstances."

The above logic is equally applicable in this case. If a
taxpayer cannot be granted relief wunder 840-2A-9(b), then in
practical effect the tine limts inposed by 840-2A-9(c) would be
meani ngl ess. The Departnent could ignore the statutory tine
requi rements without penalty. dearly, that was not the intent of

the Legislature. As noted in Bishop-Parker, nunerous taxpayer

appeals have been dismssed on notion by the Departnent
because the taxpayer failed to tinmely file a notice of
appeal . The intent of the Legislature and fairness requires
that the Departnent nust be held to the sane standard. The
above considered, the use tax final assessment in issue is
dismssed. This Oder Ganting Relief To Taxpayer may be appeal ed
to circuit court within 30 days as provided in Code of Ala. 1975,
8840- 2A-9(b) and 40-2A-9(g), and Departnent Reg. 810-14-1-.24.

Entered on January 10, 1995.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



