HCLMAN | RON AND ORNANMENTAL
WORKS

Route 12 Box 294

Mont gonery, Al abama 36110,

STATE OF ALABANA
DEPARTMENT OF REVENUE
ADM NI STRATI VE LAW DI VI SI ON

Taxpayer, DOCKET NO. S. 94- 257

V.

w w w W w

STATE OF ALABANA
DEPARTMENT OF REVENUE. 8§

FI NAL ORDER

Hol man Iron and O nanental Wrks ("Taxpayer") filed a petition
for refund of sales tax for the period March 1991 through Septenber
1993. The Departnent denied a portion of the refund, and the
Taxpayer appealed to the Adm nistrative Law Division. A hearing
was conducted on COctober 5, 1994. Janes McLendon represented the
Taxpayer. Assistant counsel Gaen Garner represented the
Depart nent .

The issue in this case is whether the Taxpayer is liable for
sales tax on the purchase of argon gas that was subsequently used
by the Taxpayer in welding. That issue turns on whether the argon
becane an ingredient or conponent part of the mterials
manuf act ured by the Taxpayer for sale. |If so, the purchase of the
argon constituted a tax-free whol esale sale pursuant to Code of
Ala. 1975, 840-23-1(a)(9)b. The facts are undi sputed.

The Taxpayer purchased argon, welding wire, welding rods and
brassing rods during the subject period. Those itens were
subsequently used in welding products for sale. The Taxpayer paid

use tax on the above itens and then applied for a refund of the tax



previ ously paid.

The Departnent granted the refund relating to the welding
wre, welding rods and brassing rods, but denied the refund
relating tot he argon. The Departnent contends that the argon did
not becone an ingredient or conponent part of the itens
manuf actured for sale as required to be tax-free under 40-23-
1(a)(9)b. | agree.

To be exenpt fromtax under the "ingredient or conponent part"
exenption, sone parts of the material nust actually remain in the

finished product. See generally, Boswell v. General QOls, Inc.

368 So.2d 27. The Taxpayer in this case concedes that none of the
argon remained in the wel ded product. Accordingly, the argon did
not becone an ingredient or conponent part of the property and thus
was not purchased at whol esal e pursuant to 840-23-1(a)(9)b.

The Taxpayer argues that the argon serves the sane function as
flux on a welding rod, which the Departnment has exenpted fromtax.

The Taxpayer contends that if argon should be taxed, then so
should the flux. | disagree.

The distinction between argon and flux is that the argon is
purchased as an identifiable separate product, none of which
beconmes an ingredient or conponent part of the finished product.

On the other hand, flux is purchased as a part of a welding rod,
the steel rod part of which becones an ingredi ent or conponent part

of the welded materials. Thus, because a part of the welding rod
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becones a part of the finished product, the sale of the entire
welding rod, including the flux, is non-taxable. As state in

Boswel | v. General Gls, Inc., supra, at page 29, "if any part of

a product purchased by a manufacturer is intended to remain and
does remain in the manufacturer's finished product, the purchase is
at whol esale (as an ingredient or conponent part), and therefore is

tax free". See also, Stauffer Chemcal v. State Departnent of

Revenue, 628 So.2d 897.

The above considered, the Taxpayer's petition for refund
relating to the tax previously paid on the argon was properly
deni ed by the Departnent.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 840-2A-9(9Q).

Entered on Cctober 24, 1994.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



