STATE OF ALABAMA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
VS.
8§
PRI NCE HALL APARTMENTS, | NC. DOCKET NO. I NC. 94-135
1713-4th Avenue North 8§
Bi rm ngham AL 35203,
8§
Taxpayer .
FI NAL ORDER

The Revenue Departnent assessed w t hhol di ng tax agai nst Prince
Hal | Apartnents, Inc. ("Taxpayer") for the quarter ending June,
1993. The Taxpayer appealed to the Admnistrative Law D vi sion and
a hearing was conducted on March 30, 1994. The Taxpayer's
representative, Qis Stewart, Jr., was notified of the hearing by
certified mail, but failed to appear. Assistant counsel Gaendol yn
Garner represented the Departnent.

The Taxpayer's Al abama wi thholding tax return for the quarter
endi ng June, 1993 showed tax w thheld of $644.71, a delinquent
penalty of $64.47, interest due of $4.32, for a total liability of
$713.50. No noney was submitted with the return.

The Departnent subsequently entered the final assessnent in
issue for the tax due as reported on the return, plus applicable
penalty and interest. The Taxpayer tinely appealed the fina

assessnent to the Admi nistrative Law Di vi sion.



A final assessnent entered by the Departnent is prina facie
correct, and the burden is on the taxpayer to prove that the fina
assessnment is erroneous. Code of Ala. 1975, 840-2A-7(b)(5)c.

The Taxpayer in this case initially reported the tax in issue
on its return for the wthholding quarter in question. The
Taxpayer now disclains liability because the corporation failed to
make a profit for the quarter in question. However, the fact that
a corporation has a profit or a loss for any quarter is irrel evant
in determining the corporation's wthholding liability. The
corporation withheld the taxes fromits enployees' wages and is
responsible for remtting the trust fund taxes to the Departnent.

Code of Ala. 1975, 840-2A-11(f) levies a frivolous appea
penalty if a taxpayer appeals to the Adm nistrative Law D vision
for the purpose of delay or to inpede collection of the tax. That
penalty is applicable in this case. The Taxpayer's representative
signed the return in question and to now chal | enge the anount due
because the corporation made no profit during the quarter in
question is a frivol ous objection.

The above considered, the assessnment is upheld and judgnent is
entered agai nst the Taxpayer for wi thholding tax for the quarter
endi ng June, 1993 in the anmount of $792.20. A frivolous appea

penalty of $250.00 is also assessed, for a total judgnent of



$1,042.20. Additional interest is due on the assessnent fromthe
date of entry of the final assessnment, Decenber 29, 1993.
This Final Order nay be appealed to circuit court within 30

days pursuant to Code of Ala. 1975, 840-2A-9(Q).

Entered on April 7, 1994.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



