STATE OF ALABAMA, 8 STATE OF ALABANA
DEPARTNVENT OF REVENUE, DEPARTVENT OF REVENUE
8 ADM NI STRATI VE LAW DI VI SI ON
VS.
8§
Nl CK AND VANGALI A KORDOVENGCS DOCKET NO. | NC. 94-101
306 Thornton Pl ace 8§
Mobil e, AL 366009,
8§
Taxpayers.
FI NAL ORDER

The Revenue Departnent assessed incone tax against N ck and
Vangal i a Kordonenos (together "Taxpayers") for the years 1991 and
1992. The Taxpayers appealed to the Adm nistrative Law D vi sion
and a hearing was conducted on My 27, 1994 in Mobile. The
Taxpayer, N ck Kordonenos, appeared at the hearing along with his
CPA, Carolyn Lee. Assistant counsel Duncan Crow represented the
Depart nent .

The issue in this case is whether a loss incurred by the
Taxpayers in 1990 can be carried forward as a net operating |oss
("NOL") to 1991 and 1992. That issue turns on whether the | oss was
a "business" or "non-business" |oss pursuant to Code of Ala. 1975,
§40- 18- 15(16)f. 3.

Ni ck Kordonenos (individually "Taxpayer") and another
individual fornmed a corporation in 1987 for the purpose of
operating a restaurant. The Taxpayer invested $248, 000.00 for the
initial start-up of the business. The Taxpayer also worked as a

chef at the restaurant.



The business struggled financially, and the Taxpayer | oaned
t he corporation approxi mately $100, 000.00 to pay operating expenses
from 1987 through 1990. The corporation went out of business in
1990. The Taxpayer subsequently clainmed the unpaid | oans as a | oss
on his 1990 individual Al abama return in the amunt of $95, 831. 00.

The Departnent does not dispute that the Taxpayer incurred a
deductible loss in 1990.

The Taxpayer subsequently carried the 1990 | oss over as a NCOL
to 1991 and 1992. The Departnent disallowed the carryovers based
on its position that the 1990 | oss was a non-business |oss, and
thus subject to the limtation at Code of Ala. 1975, 840-18-
15(16)f. 3. That section provides that a non-business | oss can be
considered for NOL purposes only to the extent of non-business
incone. Business |osses are allowed in full. Loans to a
corporation by a shareholder that is also enployed by the
corporation may constitute a business transaction, but only if the
shar ehol der/ enpl oyee's domi nant notive is to protect his job with

the corporation, not his investnent. U S. v. Ceneres, 405 U S 93,

92 S.Ct. 827.

The Taxpayer in this case worked for the corporation as a
chef. However, he received no salary in 1986 and 1987 and only a
smal | salary of $6,100.00, $2,400.00 and $1,000.00 in 1988, 1989

and 1990, respectively. Conparing the snmall salary received by the



Taxpayer during the subject years versus his initial $248, 000.00
investnent in the corporation, | nust conclude that the Taxpayer's
loans to the corporation were for the purpose of protecting or
saving his investnent in the corporation, not his salary.
Accordi ngly, the [loans nust be treated as non-business
transacti ons.

The above consi dered, the Departnent properly disallowed the
NOL carryover to 1991 and 1992. The assessnents in issue are
uphel d, and judgnent is entered against the Taxpayers for 1991
income tax in the anpbunt of $1,902.64, and 1992 income tax in the
amount of $474.21. Additional interest is also due fromthe date
of entry of the final assessnents, Novenber 30, 1993.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, 840-2A-9(Q).

Entered on June 14, 1994.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



