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CPI Nl ON AND PRELI M NARY ORDER

The Revenue Departnent assessed State |lease tax and also
State, Autauga County, Butler County, Crenshaw County, Lowndes
County and local city sales tax against Central Al abama Hone
Equi prrent Conpany (" Taxpayer") for the period July 1988 through
August 1992. The Taxpayer appealed the final assessnents to the
Adm ni strative Law D vi sion.

The Taxpayer subsequently noved to have the final assessnents
di sm ssed on procedural grounds. The Taxpayer's notion was denied
by Orders dated April 12, 1994 and May 6, 1994. A hearing on the
merits was conducted on June 8, 1994. Richard A Law ence
represented the Taxpayer. Assistant counsel Wade Hope represented
t he Depart nent.

The Taxpayer is in the business of |easing and selling durable
medi cal equi prent in Montgonery and the surroundi ng counties. Most
of the Taxpayer's custoners are covered by Medicare B I nsurance.

The issues in dispute are as foll ows:

(1) Are gross receipts received by the Taxpayer from Medicare

subj ect to Al abanma sal es or |ease tax;
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(2) Are oxygen concentrator machines sold or |eased by the
Taxpayer exenpt fromsales or |ease tax as "drugs" pursuant to Code
of Ala. 1975, 40-23-4.1,;

(3) Should a portion of the | ease paynents received by the
Taxpayer be excluded from taxable gross proceeds as nontaxable
servi ce or nmaintenance charges;

(4) D d the Taxpayer have sufficient nexus with the counties
out side of Mntgonery County so as to be subject to tax in those
counties; and

(5) Should the Departnent be estopped from assessing the
Taxpayer based on a letter sent by a Departnent enployee to another
dur abl e nedi cal equi pnment provider which erroneously stated that
Medi care paynents were not subject to sales tax.

The Taxpayer failed to file sales or |ease tax returns during
the period in issue. The Taxpayer clains that returns were not
filed because it relied on a letter froma Departnent enployee to
anot her durabl e nedical equipnment provider stating in substance
t hat amounts received from Medi caid or Medicare were not subject to
Al abama sal es t ax. The Departnent audited the Taxpayer and
assessed the tax in issue based primarily on the gross proceeds
recei ved by the Taxpayer fromits Medicare patients. The parties
agreed that because of the Taxpayer's volum nous records, the
Department could conduct the audit using a sanple period from

January through June 1991. The Taxpayer does not dispute the



Departnent's audit nethod.
The Taxpayer does, however, dispute the assessnents as

foll ows:

(1) First, the Taxpayer contends that the gross proceeds
received from Medicare are exenpt from sales and |ease tax. I
di sagr ee.

The above issue was previously decided by the Adm nistrative

Law Division in State v. Medical Care Equi pnent, Inc., Docket No.

S91- 221, decided on January 21, 1994. That case held that Medicare
paynments received from the sale or I|ease of durable nedical
equi pnent are subject to Al abanma sales and lease tax. A simlar
conclusion was also reached in a Jefferson County Circuit Court

case, Medical Oxygen and Equi pnent Service, Inc. v. State, CV82-

503-615. A copy of the above decisions are attached to and nade a
part of this OQpinion and Prelimnary O der.

(2) The Taxpayer also argues that oxygen concentrator
machi nes should be exenpt from sales and |ease tax as "drugs"
pursuant to 840-23-4.1. That issue was al so deci ded against the

Taxpayer in the above cited Medical Care Equi pnent case, on page 3,

as foll ows:

Finally, the oxygen concentrator machi nes were not
exenpt under 840-23-4.1 because machi nes were not "drugs"
as defined by that statute. The Taxpayer argues that the
oxygen produced by the machi nes shoul d be construed as a
drug under 840-23-4.1. However, the itembeing taxed is
the machine itself, not the oxygen that is di spensed by
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the machine. |In any case, 840-23-4.1 applies to sales
tax only. Thus, even if the machines were exenpt from
sal es tax under 840-23-4.1, the machines would not al so
be exenpt fromrental tax.
Dur abl e nmedi cal equi pnent was exenpted from sal es,
use and | ease tax by Act 93-353. However, Act 93-353
does not becone effective until October 1994, and thus
is not applicable in this case.
(3) The Taxpayer next argues that a part of the |ease
proceeds constituted nontaxble service and mai nt enance char ges.
The Taxpayer was required by Medicare to periodically service
all equipnment |leased to a Medicare patient. The Taxpayer al so
provi ded other services to patients not necessarily required by
Medi care. The Taxpayer's patients were billed in a lunp sum That
is, charges for service or maintenance of the equipnent were not
separately stated. Nonet hel ess, the Taxpayer argues that an
estimated 40-50% of the Medicare proceeds should be allocated to
non-taxabl e service or mai ntenance charges. | di sagree.
"G oss Proceeds" for |ease tax purposes is defined at Code of
Ala. 1975, 840-12-220(4) as "the val ue proceedi ng or accruing from
the leasing or rental of tangible personal property, wthout any
deduction for . . . labor or service costs . . . or for any other
expense whatsoever, . . ." The total anmount received by the
Taxpayer, including any service or maintenance charges included in
the lunp sum bill, constituted taxable gross proceeds under the

above definition.

Department Reg. 810-6-5-.09.01(2) provides that a separate
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contract for maintenance only is not taxable. However, there were
no separate mai ntenance or service charges in this case.

(4) The Taxpayer also clains that it was not subject to tax
in any county or nunicipality outside of Montgonery County because
it did not have sufficient nexus with those jurisdictions. Again,
| di sagree.

The Due Process O ause of the U S. Constitution requires that
there nmust be "sonme definite |link, some m nimum connection between
a state and the persons, property or transaction it seeks to tax".

MIller Brothers v. Maryland, 347 US 340, 344-45. That m ni mum

nexus requirenent also applies to intrastate transactions. That
is, a taxpayer can be subjected to a county or nunicipal tax only
if the taxpayer has sone m ni mum connection, i.e. nexus, wth the
taxi ng county or nunicipality.

The latest "definitive" U S. Supreme Court case on the issue

of nexus is Quill Corporation v. North Dakota By and Through

Heitkanp, 112 S. CG. 1904. In Qill, the Suprene Court ruled that
for due process purposes actual physical presence by a taxpayer in
a taxing jurisdiction is not necessary. Rather, sufficient nexus

is achieved if the taxpayer "purposely avails itself of the

benefits of a economc nmarket in the forum (jurisdiction)". Qill,
at 1910. Quill had no outlets, enployees or other physical presence
in North Dakota. Nonet hel ess, the Court held that Quill had

sufficient nexus with North Dakota for due process purposes because
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it regularly and systematically solicited business in North Dakota
through catalogs, fliers, advertisenents in national public
periodicals, and by tel ephone.

In this case, the Taxpayer clearly availed itself of the
economc market in the various counties and municipalities in
issue. That alone is sufficient to satisfy the due process nexus
requirement in Quill. In addition, the Taxpayer also had a
physi cal presence because the Taxpayer made sales and | eased
property in those jurisdictions. The Taxpayer delivered its
products into those counties and nunicipalities in its own
vehicles. The Taxpayer also retained title to and its enpl oyees
serviced the equipnent that it rented in those jurisdictions.
Clearly, the Taxpayer had sufficient nexus with the counties and
muni ci palities in issue so as to be subject to sales and | ease tax
in those jurisdictions.

(5) The Taxpayer clainms that the Departnent should be
estopped from assessing the tax in issue because the Taxpayer
relied in good faith on a letter froma Revenue Departnent enpl oyee
to a local conpetitor indicating that durable nedical equipnent
paid for by Medicare or Medicaid would be not be subject to sales
tax. However, the Departnent cannot be estopped fromcollecting a
tax that is properly due based on erroneous advice or information

given by a Departnent enployee. Boswell v. Abex, 317 So.2d 317.

However, because the Taxpayer failed to tinely file returns or pay
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the tax in reliance on the erroneous letter, the failure to tinely
pay and file penalties included in the assessnents should be
wai ved.

The Departnent is directed to renove the penalties fromthe
assessnments and thereafter informthe Adm nistrative Law Division
of the adjusted amobunts due. A Final Order will then be entered
for the tax due plus interest. The Final Oder when entered may be
appealed to circuit court pursuant to Code of Ala. 1975, 840-2A-
9(9) .

Entered on Decenber 14, 1994.

Bl LL THOVMPSON
Chi ef Adm nistrative Law Judge



