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CPI Nl ON AND PRELI M NARY ORDER

The Revenue Departnent assessed a 100% penal ty agai nst Jerry
Bajalia, as a person responsible for paying the sales and
wi thholding tax liability of Parkway Pit and Gill, Inc., for the
peri ods August, Septenber, Novenber and Decenber 1991 and January
1992 (sales tax) and the year 1991 (w thholding tax). The Taxpayer
appealed to the Administrative Law Division and a hearing was
conducted on February 28, 1994. Stephen Schni per appeared for the
Taxpayer. Assi stant counsel Caude Patton represented the
Depart nent .

The Taxpayer concedes that he is personally liable for the
corporation's withholding and sales tax liabilities that accrued
after Cctober 1991. However, the Taxpayer denies liability for the
pre-COct ober 1991 taxes in issue.

The Taxpayer's liability for the pre-Cctober 1991 taxes turns
on (1) whether the Taxpayer was a responsible person under
Al abama' s 100% penalty statutes prior to October 1992, and (2)
whet her the Taxpayer becane personally liable for the pre-Cctober

1991 taxes as a consequence of becoming a responsible person in



Cct ober 1991.

Code of Ala. 1975, 8840-29-72 and 49-29-73 levy a 100% penal ty
against a responsible person that wllfully fails to pay a
corporation's taxes. A responsi bl e person under Al abama's 100%
penalty statutes is soneone that is directly responsible for paying
the taxes of the corporation, or has authority and control over the

person that does actually pay the taxes. Smth v. US. , 894 F. 2d

1549. The responsi bl e person nust know that delinquent taxes are

owed and have the "effective power"” to pay the taxes. Stallard v.

US., 12 F. 3rd 489, at 494; U S. v. DeBeradinis, 395 F. Supp. 944.

The Taxpayer in this case was an officer of the corporation
prior to October 1991, and he did wite sone checks to pay
creditors prior to that tine. However, he wote the checks only as
directed by the person wth control over the corporation's checking
account. The Taxpayer was not involved in the finances of the
busi ness and was unaware prior to taking over the business in
Cct ober, 1991 that delinquent taxes were owed. Based on the above,
t he Taxpayer was not a responsible person prior to taking over the
busi ness in Cctober, 1991.

The Taxpayer also is not liable for the corporation's taxes
t hat accrued before he becanme a responsi bl e person in Cctober 1991.

A responsi ble person is liable only for those trust fund taxes of
the corporation that accrue during the time that he is a

responsi ble officer of the corporation. Stallard v. U S., supra.
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An exception is where the previously accrued taxes are being held
in trust by the corporation for paynent to the governnment at the

time the person becones a responsible person. Slodov v. US., 93

S.a. 1778, 436 U.S. 238; Wod v. U S., 808 F.2d 411.

There is no evidence in this case that the pre-Cctober 1991
taxes were being held in trust by the corporation when the Taxpayer
took over in October, 1991. Thus, the Taxpayer is not |iable for
the pre-Cctober taxes that accrued before he becanme a responsible
person in Cctober, 1991.

The Departnent is directed to delete the sales and w thhol di ng
taxes in issue that accrued prior to October, 1991. A Final Oder
will be entered after the Departnent inforns the Adm nistrative Law
Division of the Taxpayer's adjusted liability. The Final Order
when entered, may be appealed to circuit court within 30 days
pursuant to Code of Ala. 1975, 840-2A-9(g).

Entered on April 13, 1994.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



