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The Revenue Departnent denied petitions for refund of gasoline
excise tax filed by LL&E Petrol eum Marketing, Inc. (Taxpayer) for
the nmonths of April, 1992 and Septenber, 1992. The Taxpayer
appeal ed and the cases were consolidated and heard together on July
27, 1993. Joseph J. DeSalvo, Jr. represented the Taxpayer.
Assi stant counsel John Breckenridge represented the Departnent.

The issue in this case is whether the Taxpayer is |liable for
Al abama gasoline tax on the w thdrawal and subsequent sale of
naphtha in Al abama during the subject nonths. That issue turns on
two sub-issues: (1) Does the naphtha in issue constitute
"gasoline" as defined at Code of Ala 1975, 840-17-30(1); and (2)

Wul d taxi ng the naphtha violate the Commerce O ause of the United
States Constitution.

The relevant facts are undi sput ed.

The Taxpayer is a licensed notor fuel distributor in A abana.
The Taxpayer sold 50,000 barrels of LSR naphtha to Dow
Hydr ocarbons and Resources, Inc. (Dow) on April 15, 1992. The

Taxpayer delivered the naphtha to Dow at Mobile, FOB One Safe



Port/Berth, Mobile, Al abanma. Dow subsequently arranged for
transportation of the naphtha to Louisiana where it was resold.
The Taxpayer remtted gasoline tax of $230,471.77 to the Departnent
on the above w thdrawal and sale of the naphtha in Al abanma.

LSR naphtha is a highly volatile hydrocarbon normally used for
feed to a cracking unit to make ethylene. The parties have
stipulated that LSR naphtha is not comonly used in interna
conmbusti on engi nes.

The Taxpayer later sold 2,099,875 gallons of BTX reforner
napht ha to Lyondell Petrochem cals Conpany (Lyondell) on Septenber
18, 1992, and another 2,103,017 gallons to Lyondell on Septenber
26, 1992. The Taxpayer delivered the naphtha to Lyondell in
Mobile, FOB One Safe Port/Berth, Mobile, Al abana. Lyondel |
subsequently arranged for transportation of the naphtha to Texas,
where it was used as a petrochem cal feedstock. The Taxpayer
remtted gasoline tax of $672,462.72 to the Departnent on the above
wi t hdrawal and sal e of the naphtha in Al abama.

BTX refornmer naphtha is a highly volatile hydrocarbon
normal |y used as a feedstock for the production of benzene, toluene
and xylene. The parties have stipulated that BTX refornmer naphtha
is not commonly used in internal conmbustion engines.

The Taxpayer subsequently petitioned for a refund of the
gasoline tax paid on the above transactions. The Departnent denied
the refunds and the Taxpayer appealed to the Admi nistrative Law

Di vi si on.
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"Gasoline" is defined for gasoline tax purposes at Code of

Ala. 1975, 840-17-30(1) as follows:

(1) GASCLINE. Gasoline, naphtha, and other liquid notor

fuel s or any device or substitute therefor commonl y used

in internal conbustion engines; :

The Taxpayer argues that the naphtha in issue is not gasoline
as defined above because naphtha is not "comonly used in internal
conbustion engines”. | disagree.

Section 40-17-30(1) defines "gasoline" in three parts, (1)
"gasoline", (2) "naphtha", and (3) "other liquid notor fuels or any
device or substitute therefor comonly used in internal conbustion
engi nes". (@Gasoline and naphtha are included within the definition
regardl ess of how they are used or intended to be used. The phrase
"commonly used in internal conbustion engines” does not relate to
gasoline or naphtha, but rather nodifies only the phrase "
and other liquid notor fuels or any device or substitute therefor

Consequent |y, naphtha is subject to the gasoline tax even
though it is not commonly used in internal conbustion engines.

The Taxpayer argues that naphtha was included in the
definition of gasoline only because naphtha was at one tine used in
i nternal conbustion engines. The Taxpayer nay be correct on that
point. However, the plain wording of the statute nust govern, and
840-17-30(1) <clearly includes naphtha as "gasoline", wthout
stipulation as to howit is comonly used.

The Taxpayer's argunent is al so defeated by Code of Ala. 1975,
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840-17-32, which provides that the person wthdrawing or

distributing gasoline shall be liable for the tax "whether such
wthdrawal s are for sale or for other use, whether (the gasoline)

is used or consuned in this state in any manner or for any purpose

(underline added)

The Taxpayer next argues that taxing the transactions in issue
violates the Comerce Clause of the United States Constitution
because the napht ha was subsequently transported and used outside
of Al abama. | disagree.

The Alabama gasoline tax is levied on the sale, use,
consunption, distribution, storage or w thdrawal of gasoline in
Al abama. Consequently, the w thdrawal and subsequent sale of the
napht ha by the Taxpayer in this case can be taxed because both
t axabl e events occurred within Al abama. Code of Ala. 1975, 840-17-
32. Also, there is no evidence that the naphtha had entered the
stream of interstate comerce when the Taxpayer delivered the
napht ha and thereby conpleted the sales to the purchasers in
Mobi | e. Rat her, the purchasers, not the Taxpayer, arranged for
transportation of the naphtha outside of Al abama after the sales
wer e conpl et ed.

Al so, even if the Commerce C ause is applicable, gasoline tax
can still be assessed by the Departnent.

A state can still levy a tax on a transaction involving
interstate commerce if the tax (1) is applied to an activity with

a substantial nexus wth the taxing state, (2) 1is fairly
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apportioned, (3) does not discrimnate against interstate comerce,
and (4) is fairly related to services provided by the state.

Conpl ete Auto Transit, Inc. v. Brady, 97 S.C. 1076.

The Al abama gasoline tax clearly neets the four-pronged

Conplete Auto Transit test in this case. First, the taxable

activity, the sale of the gasoline in Al abama, obviously has a
substantial nexus wth Al abama. The tax can be assessed only if
the wi thdrawal and/or sale occurs wthin Al abanma. Second, no
apportionnment of the tax is necessary because again the taxable
event, the withdrawal and sale of the gasoline, nust occur in
Al abama for the tax to apply. Third, the tax does not discrimnate
against interstate commerce because it applies equally to all
gasoline withdrawmn and sold in Al abama, regardless of where the
gasoline is subsequently used. The tax burden is the sane on
gasol i ne used both within A abama and outside of Al abama. Finally,
the tax is fairly related to services provided by Al abama to the
Taxpayer.

The Taxpayer argues that the tax violates the fourth prong of

the Conplete Auto Transit test because it is not related to

services provided to the purchasers, Dow and Lyondell. That
argunent is msqguided. Rather, the tax nmust only be fairly rel ated
to the person and activity that is being taxed, the w thdrawal
and/or sale of the naphtha by the Taxpayer within A abama. The
Taxpayer as a licensed notor fuel distributor doing business within

Al abanma and can certainly be expected to pay its fair share of the
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cost of State services relating to the storage, wthdrawal and
subsequent sale of the naphtha in Al abans. See generally,

Commonweal th Edi son Conpany v. Montana, 101 S.C. 2946, at pages

2955 - 2960.

Finally, the Taxpayer's anal ogy between the gasoline tax and
the notor fuel tax levied at Code of Ala. 1975, 840-17-1, et seq.
is also msguided. The notor fuel tax is levied only on notor fuel
used "in the operation of any notor vehicle upon the hi ghways of
this state". Code of Ala. 1975, 840-17-2. There is no simlar
provision in the gasoline tax law. Rather, the gasoline tax is on
all "gasoline", including naphtha, that is withdrawn, sold, etc. in
Al abama, regardl ess of where or howit is subsequently used.

For the above reasons, the petitions for refund in issue were
properly denied by the Departnent. This Final Oder my be
appealed to circuit court within 30 days pursuant to Code of Al a.
1975, §40-2A-9(Q).

Entered on January 26, 1994.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



