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CPI Nl ON AND PRELI M NARY ORDER

The Revenue Departnent assessed incone tax against Donald H
Li psconb (Taxpayer) for 1989, and agai nst Donald H & Kathleen C
Li psconb for 1990. The Taxpayer appealed to the Adm nistrative Law
Division and a hearing was conducted on January 13, 1993. The
Taxpayer and his attorney, Stephen M WIson, appeared at the
hearing. Assistant Counsel Beth Acker represented the Departnent.

The Taxpayer entered numerous trapshooting tournanents during
1989 and 1990. The issue in dispute is whether his trapshooting
rel ated expenses can be deducted as busi ness expenses. That issue
turns on whether the trapshooting activities were conducted for the
primary purpose of making a profit.

The Taxpayer started trapshooting as a hobby in 1976. He
recorded his progress by maintaining a diary beginning in 1977 in
whi ch he recorded each tinme he practiced, the |ocation, conditions,
etc., and how many targets he hit.

From 1976 until 1988, the Taxpayer enjoyed trapshooting as a
hobby only, primarily because his first wife didn't enjoy the sport

and al so because he couldn't afford to pursue the sport nore



seriously. Prior to 1988, the Taxpayer practiced only once or
twice a nonth and entered only one or two | ocal tournanents a year.

The Taxpayer decided to try trapshooting professionally in
1988 because he had recently separated fromhis first wife and was
better off financially.' He also believed that he was good enough
to conpete professionally.

To prepare hinself, the Taxpayer performed eye exercises and
either practiced with his gun or worked out daily. The Taxpayer
al so studied the techniques and nethods of |eading trapshooters
t hroughout the country.

The Taxpayer entered 19 tournanments in 1989 and 23 tournanents
in 1990. Mst of the tournanments were state or regional events,
but he also participated in the grand national chanpionship in Chio
in both 1989 and 1990. The total purse for the larger tournanents
was approxi mately $250,000 to $285,000, with an individual grand
prize of up to $40, 000. Smal l er tournanments normally offered a
purse of $15,000 to $20,000, with a grand prize starting at $2, 000.

The Taxpayer paid $3,094 on tournament entry fees in 1989 and
won a total of $2,484. He paid $3,428 on entry fees in 1990 and
won $2,236. The npbst he ever won in one tournanent was between
$700 and $800. However, the Taxpayer testified that on severa
occasi ons he was only one or two targets away from w nning a grand

prize.

1 The Taxpayer remarried in June, 1990. He testified that
his second wi fe encouraged himto trapshoot professionally and
traveled with himto tournanents in their notor hone.
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The Taxpayer is a mnenber of the Anmerican Trapshooting
Associ ation, which is the governing body for trapshooters in the
United States and Canada. The Taxpayer was ranked third in Al abama
by the Association in 1989 and second in 1990. The Taxpayer al so
taught a trapshooting class at the University of Al abama at
Huntsville during the subject years.

Trapshooting tournanents usually last three or four days and
are held in renote, isolated |ocations away from notels and
restaurants. Consequently, nost top shooters travel to tournanents
in their own notor honme so they can sleep and eat at the tournanent
site and rest between events.

For that purpose, the Taxpayer purchased a used 1977 notor
home in 1989. The notor hone cost approximately $22,000 and was
used exclusively to attend trapshooting tournanents. The Taxpayer
figured that the notor hone would give hima conpetitive advant age
and woul d only cost approxinmately $100 nore a nonth than staying in
notels and eating in restaurants during tournanents.

Unfortunately, the vehicle was not in good condition and broke
down several times during 1989 and 1990. Faced with continuing
repair bills and an estimate of $6,000 - $8,000 to replace the
vehicle's roof, the Taxpayer decided to trade for a new nodel in
1990. The new vehicle cost approxi mtely $64, 000.

The Taxpayer injured his leg while leveling his notor hone at

a tournanment site in June 1991. As a result, he m ssed the peak
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t our nanment nonths of June through August 1991. Because of the
injury, and because of this tax audit, the Taxpayer has stopped
shooting professionally. However, he has converted his notor hone
into a portable gunsmth shop and intends to travel to tournanments
and operate a full-tinme gunsmth business in the future.

The Taxpayer clains that his trapshooting was a business.
Consequent |y, he deducted $17,685 in trapshooting rel ated expenses
on his 1989 Al abama tax return and $29,600 on his 1990 return. The
deductions included car and truck expenses, depreciation, interest,
and repairs on the notor hones, tournanment entry and rel ated fees,
shooting supplies, gunsmth classes, and other mscellaneous
shooti ng expenses. The Departnent concedes that the Taxpayer kept
detail ed and accurate records of all expenses.

The Departnent denied the deductions based on its position
that the Taxpayer's trapshooting was a hobby and not a trade or
business or a transaction entered into for profit. See, Code of
Ala. 1975, §8§40-18-15(a)(1l) and (5). The Departnent also nade
various ot her adjustnents which are not disputed by the Taxpayer.

That is, the Taxpayer had erroneously reported federal wages
instead of state wages on the returns; a federal tax refund was
properly included in gross incone; and Schedule C interest
(relating to trapshooting) was disallowed, but a portion was
al l oned on Schedul e A

Code of Ala. 1975, §40-18-15(a)(1) allows a deduction for all
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ordi nary and necessary expenses incurred in a trade or business.
Subsection (5) also allows a deduction for non-business | osses
incurred in a transaction entered into for profit. The above
statutes are nodeled after their federal counterparts, 26 USC §§162
and 212, respectively. 1In such cases, case law interpreting the
federal statutes should be followed in interpreting the simlar

Al abama statutes. Best v. Departnent of Revenue, 417 So.2d 197

Al so, IRC §183 specifically addresses the issue of whether an
activity is entered into for profit. Wile Al abama has no statute
simlar to §183, regulations relating to §183 can be hel pful as a
gui del i ne.

An expense can be deducted if the primary purpose for the

activity was to nmake a profit. State, Departnent of Revenue v.

Dawson, 504 So.2d 312, at pg. 313, and federal cases cited therein.
The test is whether, from an objective review of all
ci rcunstances, the Taxpayer acted with a good faith expectation of

making a profit. Dawson, supra, at pg. 313, citing Zell v. CR

763 F.2d 1139, at pg. 1142.

Treas. Reg. §1.183-2(b) sets out a nonexclusive list of nine
objective factors to be considered in determning whether an
activity is "for profit." Those factors are:

(1) The rmanner in which the taxpayer carries on the

activity;

(2) The expertise of the taxpayer or his advisor;
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(3) The tine and effort expended by the taxpayer in
carrying on the activity;
(4) Expectation that assets used in the activity may
appreci ate in val ue;
(5) The success of the taxpayer in carrying on other
simlar activities;
(6) The taxpayer's history of incone or losses wth
respect to the activity;
(7) The amount of occasional profits earned, if any;
(8) The financial status of the taxpayer; and
(9) Elenments of personal pleasure or recreation
The Departnent argues that the Taxpayer's trapshooti ng was not
entered into for profit because: (1) the Taxpayer did not keep
busi ness-li ke books and records; (2) the Taxpayer's expenses
greatly exceeded his winnings in both 1989 and 1990; (3) the
pur chase of the second notor hone for over $64,000 showed | ack of
a profit notive; and (4) the Taxpayer enjoyed trapshooting as a
hobby.
The Taxpayer did not keep a formal set of books and records.
However, the Departnent concedes that he did keep neticul ous
records of all trapshooting expenses. A taxpayer's records need
not be formal books as long as they properly record all relevant

data. Jackson v. Comm ssioner, 59 T.C 312, at pg. 314. Lack of

formal business records does not prove |lack of a profit notive.
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The Taxpayer's expenses far exceeded his wnnings in both 1989
and 1990. However, in a highly conpetitive sport Iike
trapshooting, it is reasonable that a beginner would not show a
profit in his first years of conpetition. The Taxpayer testified
that on several occasions he was within one or two targets of
wi nning a grand prize, and that he expected to win a tournanment in
the near future as he gained experience and confidence. A
reasonabl e expectation of substantial profit indicates a profit

notive in spite of actual losses. Bryant v. CIR 928 F.2d 745.

The high cost of the new notor home when conpared to the
Taxpayer's W nni ngs does support the Departnent's case. However,
a notor hone was necessary for the Taxpayer to conpete successfully
in major tournanents, and the Taxpayer traded for a new notor hone
to avoid the high repair and nai ntenance costs he had incurred with
his used notor home. The new notor home was "bare bones" and was
not used for leisure travel. The Taxpayer's primary purpose in
pur chasi ng both notor honmes was to benefit his trapshooting, not
| ei sure travel and enjoynent.

The Taxpayer was a skilled trapshooter and enjoyed the
chal | enge of shooting against the best in the country. The fact
that he enjoyed trapshooting is not fatal to a profit notive. Most
pro golfers and other pro athletes also probably enjoy their

prof ession. The Taxpayer spent nuch tinme and energy in practicing
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and otherwi se inproving his trapshooting abilities, which is an

inportant factor in showing a profit notive. State v. Dawson,

supra, at pg. 313, citing Snyder v. US, 674 F.2d 1359.

Under the circunstances, | believe that the Taxpayer engaged
in trapshooting during the years in issue for the primary purpose
of making a profit. The Taxpayer's profit notive was at |east as
strong as in Dawson, supra. Accordingly, his expenses relating to
trapshooting are deducti bl e.

The Departnent is directed to reconpute the assessnents in
issue by allowing all trapshooting related deductions. The
Departnent should then informthe Adm nistrative Law D vision of
the adjusted amounts due and a Final Oder wll be entered
accordi ngly. The Final Order, when entered, nay be appealed to
circuit court pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on March 24, 1993.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



