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CPI Nl ON AND PRELI M NARY ORDER

The Revenue Departnent assessed State sales tax against
Bi rm ngham Basebal|l O ub, Inc. for the period April, 1988 through
March, 1991, and agai nst the Huntsville Baseball Cub, Inc. for the
period August, 1988 through July, 1991. The above entities are
hereafter referred to separately as "Birm nghamt or "Huntsville",
respectively, or jointly as "Taxpayers". The Taxpayers appeal ed to
the Admni strative Law D vision and the cases were consol i dated and
heard together on Septenber 28, 1993. Tim Bush appeared for
Bi rm ngham and Bill Patty appeared for Huntsville. Assi st ant
counsel Wade Hope represented the Departnent. Bill Patty
subsequently wthdrew from the case and Huntsville is now
represented by Charles Pullen.

The issues in dispute are as foll ows:

(1) Are advertising revenues received by the Taxpayers from

bill board, fence, program radio, ticket, schedule and pronotiona



ni ght advertising subject to the public anmusenent gross receipts
tax levied at Code of Ala. 1975, §40-23-2(2).

(2) Are revenues received by the Taxpayers fromthe rental of
stadi um suites subject to the above public anusenent gross receipts
tax. That issue turns on whether the rental of the stadiumsuites
constitutes "rentals of real estate", which is specifically
excluded fromthe definition of "gross receipts" found at Code of
Al a. 1975, §40-23-1(a)(8).

(3) Should Huntsville be prohibited from backing out the 4%
tax from its adm ssion gross receipts because a sign at the
Huntsville stadiumfailed to separately state that the 4% tax was
included in the price of adm ssion as required by Departnent Reg.
810- 6- 2- . 86.

The facts are substantially undi sputed.

The Taxpayers own and operate m nor | eague baseball teans in
their respective cities. The Huntsville teamis the Huntsville
Stars and the Birm ngham team is the Birm ngham Barons. Bot h
Taxpayers | ease stadiumfacilities in their respective cities in
whi ch they provi de basebal |l ganes open to the public.

The Taxpayers reported and paid sales tax on their gross
recei pts derived fromticket, souvenir and program sal es during the
audit period in issue.' Those areas are not disputed, except

concerning Issue (3) above as to whether Huntsville should be

1 The concession sales at the stadiuns were handl ed by third-
party licensees and are not in issue.



3

allowed to back-out the 4% tax fromtotal gross ticket receipts.

The Departnent also nmade sone conputation or rmechanica
corrections in its audit that also are not disputed by the
Taxpayers. The three disputed issues are discussed separately
bel ow.

Advertising Receipts

The Taxpayers sell advertising space on their outfield walls,
bill boards, prograns, tickets, schedules and on radio. They also
engage in pronotional nights where a sponsor buys the right to give
away general adm ssion passes to specific ganmes. The first issue
in dispute is whether the gross receipts derived from the above
advertising activities are subject to the public anusenent gross
recei pts tax in issue.

Code of Ala. 1975, §40-23-2(1) levies a general sales tax on
gross receipts derived fromthe retail sale of tangible personal
property. That tax is levied on the retail consuner, see §40-23-
26(c), and is based on the gross proceeds paid by the consuner.

Code of Ala. 1975, §40-23-2(2) levies a second "sal es" tax on
the gross receipts derived from operating a public place of
anusenent. This case brings into issue the intended scope of the
public anmusenent gross receipts tax.

The Departnent argues that because the Taxpayers operate
public places of amusenent, their gross receipts derived from al

sources, including the advertising revenues in issue, are taxable.



| di sagree.
The gross receipts tax is levied on taxpayers that operate
public places of amusenent or entertainnent and is based on "an

anount equal to 4% of the gross receipts of any such business".

See, §40-23-2(2). "Any such business” relates only to the public
busi ness or activity engaged in by a taxpayer. Consequently, the
tax is levied only on the gross receipts paid for attending or
engaging in the public activity or amusenent offered by a taxpayer.
Just as the true sales tax |evied by §40-23-2(1) is levied on the
gross proceeds paid by the consunmer of tangi bl e personal property,
the gross receipts tax levied at §40-23-2(2) is levied only on the
gross receipts paid by the "consuner"” of the public anusenent.
Thus, adm ssion fees paid to attend public athletic or
entertai nnent events should be taxed, as should the anounts paid to
engage in a specific activity in a public place, i.e., bowing
alley fees, pool table fees, video gane receipts, etc.

However, the public amusenent tax does not apply to gross
receipts that are not paid by the public to attend or engage in the
specific public activity offered by a taxpayer. The sale of
advertising tinme and space by the Taxpayers in this case to third-
party advertisers is not a public anusenment, and thus the gross
recei pts derived fromthose activities are not taxable. The fact
that the Taxpayers would probably not have received any of the

advertising revenues in question "but for" the public baseball



ganes i s not relevant.

The above holding is consistent wth at |east two prior
deci sions rendered by the Adm nistrative Law Division, Docket No.
S.91-142 (1991) and Docket No. S. 86-108 (1986).

In S. 91-142, the issue was whether nonthly nenbership dues
paid by nenbers of a private golf club were taxable because the
club's golf course was also open to the public. The nenbership
fees were held to be not taxable because they were derived from an
activity separate and apart from the public anusenent offered by
the club. Only the anmobunts paid by the public (non-nenbers) for
pl aying on the golf course were taxed. The opinion states in part
as follows:

The intent of §40-23-2(2) is to tax gross receipts

derived from a specific public event, entertainnment or

activity or from anusenent devices. The tax is neasured

by the "gross receipts of any such business". "Such

busi ness” refers only to the specific public activity

engaged in by a taxpayer, in this case, the public golf

cour se. The tax does not apply to all other business

activities carried on by a taxpayer that are separate and

distinct from the public activity and not otherw se

t axabl e under §40-23-2(2).

In S. 86-108, a taxpayer operated a public mniature golf
course and driving range. The gross receipts derived from those
activities were taxable. However, the taxpayer also gave on-
prem ses golf lessons and clinics. The fees derived from those
Separate activities were not taxed. The opinion states in part as

foll ows:

The tax is levied upon the privilege of operating a place
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of amusenent, and applies to the gross proceeds derived
from charges for specific entertainnment activities
carried on therein, such as green fees charged at public
golf courses, adm ssion fees charged at various sporting
events, etc. However, the fact that a portion of a
busi ness nmay be subject to the amusenent or entertai nnment
sal es tax does not nean that every activity carried on by
the Taxpayer is also subject to the tax. Only if the
specific activity or event to be taxed constitutes a
public amusenent or entertainnment or is directly related
to or constitutes an integral part thereof, should it be
subject to the tax. Thus, although the Taxpayer's
busi ness does include several taxable activities, the
golf |l essons, which are a professional service and are
not provided for entertainment or anmusenent within the
purvi ew of subsection (2), would not be taxable. The
golf lessons are separate and distinct from the
Taxpayer's golf anusenent center.

The advertising revenues in issue cannot be taxed because they
are derived fromthird-party advertisers and not fromthe public
anusenent, the baseball ganes, conducted by the Taxpayers. The
advertising may be a necessary part of the Taxpayers' business, see
transcript at page 43, but the gross receipts derived from
advertising are not derived froma public anusenent and thus are
not taxabl e.

The above conclusion is supported by the rule of statutory
construction that a statute which levies a tax nust be strictly
construed in favor of the taxpayer and against the Departnent.

M sener Marine Construction, Inc. v. Eagerton, 423 So.2d 161

(1982).
The Departnent cites a Tuscal oosa County Crcuit Court case in

support of its position. That case, Board of Trustees of the

University of Alabama v. State, CV87-1063, held that advertising




7

revenues derived from ads that appeared on the back of athletic
event tickets were subject to the tax. However, the University
conceded when arguing the case that advertising revenues in general

were taxable, but only relating to billboard and scoreboard
advertising in the stadium not ticket advertising. Thus, the
Crcuit Court was not required to address the taxability of

advertising revenues in general, but only had to decide the
specific issue of whether advertising on tickets was different from
advertising on billboards or scoreboards. | agree with the Court's
hol ding that there is no difference between the two. However, as
di scussed above, | disagree with the premse relied on by the Court

that advertising revenues in general are taxable.

Wiile advertising revenues derived from third-party
advertisers cannot be taxed, the anounts paid by pronotional night
sponsors can be taxed because those receipts are paid for adm ssion
to a gane. That is, the sponsor is paying for general adm ssion
passes to a particul ar gane, and consequently, the gross receipts
paid by a sponsor are derived fromthe public anusenent offered by
t he Taxpayers and are taxable, even though the sponsor purchases
t he passes for pronotional or advertising purposes.

Stadi um Suite Rental s

Bot h Bi rm ngham and Huntsville sub-|eased stadium suites at
their stadiuns during the audit period. The sub-lessees all signed

a sub-lease agreenent that allowed them to use the suite for a
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desi gnat ed nunber of years at a designated price. The sub-I|essees
could use the suites for other events at the stadium provided each
person attending also had a ticket to the event. They could also
use the suite at other tinmes when no event was bei ng conducted at
the stadium However, for security reasons, the sub-|essees could
only use the suites during reasonable hours and only after first
noti fying the Taxpayers. The sub-1lessees could thensel ves sub-
| ease the suite to another person. |In nost cases, the sub-|essees
al so received free tickets, guest passes and free parking spaces
for the ganes.

The Taxpayers argue that the gross receipts derived fromthe
stadium suites cannot be taxed because they are specifically
exenpted by Code of Ala. 1975, §40-23-1(a)(8). That section
specifically excludes fromgross recei pts the anmounts derived from
"rentals of real estate".

The Departnent counters that the suite rentals are not nornal
real estate rentals because the sub-lessees also receive free
tickets and parking passes, and the suites are available only at
desi gnated tines.

| agree with the Taxpayers that the stadium suite sub-I|eases
constitute the rental of real estate. "Leasing or rental" is
defined for | ease tax purposes at Code of Ala. 1975, 8§40-12-220(5)
as "a transaction whereunder the person who owns or controls

possessi on of tangible personal property permts another person to
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have the possession and use thereof for a consideration and for the
duration of a definite or indefinite period of tine !
"Lease" is also defined by the Uniform Comrerci al Code at Code of
Al a. 1975, §7-2A-103(j) as "a transfer of the right to possession
and use of goods for a termin return for consideration, "
Wil e the above definitions relate to tangi bl e personal property,
they apply equally to real estate |eases.

The suite sub-leases in issue clearly constitute the rental of
real estate because the sub-|essees are all owed possessi on and use
of the suites for a consideration and for a definite period of
tinme. The fact that the sub-lease is subject to certain
restrictions, i.e., access only during reasonable hours, etc., does
not nake the transaction any less of a |ease; nor does the fact
that the sub-lessees also receive free tickets, guest passes and
par ki ng spaces to the ganes.

However, only that portion of the gross receipts relating to
the leasing of the suites is exenpt. The fair market value of the
tickets, guest passes and parking passes also provided to the sub-
| essees are derived from a public amusenent and thus should be
taxed. The Departnent shoul d adjust the assessnments accordingly to
include only the fair market value of the tickets, guest passes,
and parking spaces provided to the sub-I|essees. The bal ance

representing receipts from the rental of real estate should be

renoved fromthe assessnents.
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(3) Can Huntsville back out the 4% tax?

Al though the tax is based on total gross receipts received by
a taxpayer, the Departnent allows a taxpayer to back out the 4%t ax
included in an adm ssion price, but only if the anount of the tax
is specifically stated on the ticket or on a sign at the gate. The
Department's position is set out in Departnent Reg. 810-6-2-. 86,
whi ch reads as foll ows:

(1) The sales tax due on an adm ssion fee nust be

collected as a separate item Where the tax is not

stated and col |l ected separately the total anpbunt of the

adm ssion price will be used as the nmeasure of the tax to

be paid to the State. Where the tax is stated and

coll ected separately, only the anmount of the adm ssion

price (not including tax) wll be used as the neasure of

t he tax.

(2) This rule will have been conplied with where a sign

showi ng the adm ssion price and anmount or anounts of tax

due thereon is permanently displayed within view of

persons payi ng such adm ssions or where the tickets used

in connection with such transactions have plainly printed

on the face thereof the admssion price and, as a

separate item the anount of sales tax due thereon.

(Readopt ed t hrough APA Code effective Cctober 1, 1982).

The above regulation is based on Code of Ala. 1975, §40-23-
26(b), which provides in relevant part that "it shall |ikew se be
unlawful . . . to absorb or advertise directly or indirectly the
absorption or refund of the anobunt required to be added to the
sales price and collected fromthe purchaser

Pursuant to §40-23-26(b), a taxpayer cannot charge a | unpsum
adm ssion price and absorb or include the tax in the price.

Rat her, as required by Departnment Reg. 810-6-2-.86, the tax nust be
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specifically stated as a separate itemin addition to the price
charged for adm ssion. |[If not, the tax is illegally absorbed in
the price and tax is due on the entire adm ssion price.

The next question is whether the Huntsville sign stating only
that "price includes tax" is sufficient to conply with the above
statute and regulation. | do not believe it is. The regulation
properly requires that the amount of the tax nust be separately
stated from the adm ssion price. The sign at the Huntsville
stadi um does not do that. Consequently, because the tax was
illegally absorbed in the price, Huntsville is Iiable on the entire
anount received for adm ssions during the audit period.

The above considered, the Departnent should renove the
advertising receipts and suite rental receipts fromthe assessnents
and reconpute the Taxpayers' liability accordingly. The remaining
tax due should be based on the nmechanical or conputation errors
found by the Departnent, that part of the suite rental receipts
equal to the fair market value of the tickets, guest passes, and
par ki ng passes provided to the sub-1essees, the pronotional night
recei pts, and, concerning Huntsville, the backed out 4% tax. The
Department should notify the Adm nistrative Law Division of the
adj usted anbunts due, and a Final Order will then be entered. The
Final Order when entered may be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on February 23, 1994.
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Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



