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FI NAL ORDER

The Revenue Departnent separately assessed gasol i ne and notor
fuel tax against Fletcher QI Conpany, Inc., (Taxpayer) for the
period May, 1987 through April, 1990. The Taxpayer appeal ed both
assessnments to the Adm nistrative Law Division and a hearing was
conducted in Mbile on May 22, 1990. John Crow ey appeared for the
Taxpayer. Assi stant counsel Caude Patton represented the
Depart nent .

FI NDI NGS OF FACT

The Taxpayer is a licensed notor fuel distributor in Mbile,
Al abansa. The Departnent audited the Taxpayer and assessed
additional notor fuel tax and gasoline tax for the period My, 1987
t hrough April, 1990.

The Departnent assessed tax on notor fuel sold by the Taxpayer
to the Mbile Transit Authority (MIA) for on-road use. The
Taxpayer clains that those sales were exenpt. The Taxpayer al so
argues that a portion of the assessnent period is barred by the
three year statute of limtations set out at §40-17-41 because (1)
certain waivers purportedly keeping the assessnment period open are

invalid; and (2) the Departnent failed to comence an action for



recovery of the taxes within three years as required by the above
statute. The relevant facts are set out bel ow

The Departnent started a notor fuel and gasoline tax audit of
t he Taxpayer sonetine in May, 1990. The audit period covered the
mont hs of May, 1987 through April, 1990.

To allow the Departnent auditor nore tine to conplete the
audit, the Departnent and the Taxpayer executed a waiver of the
statute of limtations on June 5, 1990 extending the statute unti
July 20, 1990. (The 3 year statute for My, 1987 would have
expi red on June 20, 1990, assum ng that the May, 1987 return was
filed on its due date of June 20, 1987). A second waiver was
executed on July 10, 1990 extending the statute until Septenber 20,
1990. A third waiver was signed by both parties but was undated by
the Taxpayer and inconpletely dated "Septenber 1990" by the
Departnent exam ner. A fourth waiver was executed by the parties
on Decenber 12, 1990. That waiver when signed by the Taxpayer
extended the statute until "Decenber 20, 1990", but was |ater
altered by the Departnent examner to read "January 20, 1990". The
Taxpayer was not infornmed of and did not consent to the alteration.

A fifth wai ver was dated January 18, 1991. The extended statute
date on that waiver was originally "March 20, 1990", but was
changed by the Departnent examner to read "March 20, 1991".
Agai n, the Taxpayer was not infornmed of and did not consent to the
alteration. A sixth waiver was signed on March 20, 1991 extendi ng

the statute to May 31, 1991, and a final seventh waiver was
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executed on May 13, 1991 extending the statute to Septenber 30,

1991.

The Departnment entered a "Notice of Amount and Request for
Paynment (of) Mdtor Fuel Tax" (Notice) on June 18, 1991. A simlar
Notice was al so issued on that date for additional gasoline tax.

The Notices inforned the Taxpayer that the Departnent "has
tentatively determned that the foll ow ng anounts nmay be due" for
the assessnent period. The Notices also scheduled an infornal
conference for July 10, 1991 to allow the Taxpayer to show cause
why "such anmpunts shoul d not be assessed".

The Taxpayer failed to pay the amounts clainmed, and the
Departnent subsequently entered both notor fuel and gasoline tax
prelimnary assessnents agai nst the Taxpayer on January 24, 1992.

The assessnents were entered for the original audit period My,
1987 through April, 1990 and state that the Departnent "has
determined the followi ng anobunts to be due" for the assessnent
period. The Taxpayer tinely appeal ed the prelimnary assessnents
to the Administrative Law Division as required by Departnent
regul ation.

CONCLUSI ONS OF LAW

The Taxpayer first argues that the notor fuel sold to the MIA

is exenpt under the rule of exenption set out in Gty of Anniston

v. State, 91 So.2d 211. That case held that "when a tax levy is
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made in general terns with nothing to indicate that it was intended
to apply to a city or a county, it will be held not to so apply".

See, City of Anniston, at page 212.

M/ research reveals that the above rule has not been cited as

authority in any reported case since the Gty of Anniston case.

The rule was argued by the taxpayer in Town of Hackleburg v.

Nort hwest Al abama Gas District, 170 So.2d 792, and the Al abamm

Suprene Court rejected the rule, holding that "the state may tax
cities as other persons, providing the intent to tax is clear,

The issue then is whether the Legislature intended for cities
and counties to be liable for the $.08 per gallon tax during the
audi t peri od.

The $.08 per gallon tax levied at §40-17-2 was enacted in 1939
and applies to all notor fuel sold, used, consunmed, etc., in
Al abarma. The $.04 per gallon tax levied at §40-17-220 was enact ed
in 1980. Sales to cities and counties were specifically exenpted
fromthe additional $.04 per gallon tax, see §40-17-220(d)(4). The
fact that the Legislature specifically exenpted cities and counties
from the $.04 per gallon tax in 1980, but passed no simlar
exenption concerning the existing $.08 per gallon tax shows that
the Legislature was aware of and intended for the $.08 per gallon
tax to apply to cities and counties.

The Legislature exenpted cities fromthe $.08 per gallon tax

wi th passage of Act 91-665 (8§40-17-250) in 1991. A specific



exenption would not have been necessary if cities (and counties)
had not been subject to the tax to begin with. By not including
counties in the 1991 exenption, the Legislature has expressed its
intent that sales to counties are still subject to the $.08 per
gal l on t ax.

D esel fuel sold to counties for on-road use is subject to the
$.08 per gallon tax. The sales by the Taxpayer to the MIA were
thus properly included in the audit. The above holding is affirned
by the rule of construction that an exenption nust be construed in
favor of the Departnent and against the taxpayer. State v.

Chesebor ough- Ponds, Inc., 441 So.2d 598; Community Action Agency of

Huntsville v. State, 406 So.2d 890.

| ssues 2 and 3 concerning the validity of the waivers and when
an action is conmenced by the Departnent are interrelated and will
be addressed toget her.

Section 40-17-41 is applicable to all notor fuel excise taxes
and provides that "all actions by the state" for the recovery of
additional tax "shall be commenced” within three years from when
the return was fil ed.

There is no authority concerning when an action is commenced
by the Departnent under §40-17-41. The Taxpayer argues that action
was commenced when the prelimnary assessnents were entered on
January 24, 1992. However, | agree with the Departnent that action
was conmmenced for purposes of the statute of |imtations when the

Notices for additional tax due were issued by the Departnent on



6

June 18, 1991. The Notices formally declared the anmounts owed by
t he Taxpayer and began a series of formal procedures by which the
Taxpayer could challenge the anounts clained, and, if not paid, the
Departnent coul d assess and col |l ect the tax due.

The amounts of tax clainmed by the Departnent on the Notices
are definite. Use of the terns "tentatively determ ned" and
"tentative decision” in the Notices does not indicate that the
Department has not instituted formal action against the Taxpayer,
but only recogni zes the Taxpayer's right to chall enge the anmounts
clainmed and that the anmpunts may be reduced if the Taxpayer can
prove that they are excessive.

The above holding is supported by the rule of construction
that a statute of limtations restricting the Departnent's ability
to assess tax nust be strictly construed in favor of the Departnent

and against the taxpayer. Lucia v. United States, 474 F.2d 565;

Badaracco v. C.1. R, 104 S. C. 756.

The next question is what part of the original audit period
was still open for assessnent when formal action was comrenced on
June 18, 1991. The Departnent concedes that the third wai ver dated
"Sept enber 1990" is inconpletely dated and therefore invalid. |
agree. The fourth and fifth waivers dated Decenber 12, 1990 and
January 18, 1991 are also invalid because they were materially
altered by the Departnent agent w thout the consent or know edge of

t he Taxpayer. The Departnment should generally be held strictly
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accountable for the proper preparation and execution of al
wai vers. See also the cases cited in Taxpayer's brief.

The | ast two waivers dated March 20, 1991 and May 13, 1991
were properly executed and are not challenged by the Taxpayer
What is the effect of those valid waivers? Both parties agree that
a subsequently executed valid waiver cannot revive a period that
has al ready expired. Thus, all periods for which returns were
filed prior to March 20, 1988 (3 years back fromthe March 20, 1991
valid waiver) are barred and should be deleted from the
assessnents. All periods for which returns were filed after March
20, 1988 were kept open by the March 20 waiver (and the subsequent
May 13 wai ver) and were thus open when the Notices were issued in
June, 1991. Those periods should be included in the assessnents.

The assessnments should be adjusted accordingly and then made
final, plus applicable interest.

Entered on Septenber 15, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge






