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Mont gonery, AL 36116,

Taxpayers. §

FI NAL ORDER

The Departnent entered 100% penalty assessnents against
Raynond C. Dalee, Jr. and Katie Dal ee (Taxpayers), as officers of
Dura. Built Hones, Inc. The assessnents are for unpaid corporate
sal es and withholding tax for 1988. The Taxpayers appeal ed to the
Adm ni strative Law D vision and the case was submtted on a joint
stipulation of facts and briefs. Assistant counsel C aude Patton
represented the Departnent. Von G Menory represented the
Taxpayers.

FI NDI NGS OF FACT

The Taxpayers as officers of Dura Built Hones, 'Inc.. were
responsible for but failed to pay various sales and w thhol di ng
t axes owed by the corporation for 1988.

The Taxpayers admt that they are personally liable for the
corporation's delinquent taxes under the 100% penalty statutes,
Code of Ala. 1975, §§40-29-72 and 40-29-73.

However, the Taxpayers argue that interest cannot be added to the
t ax.

CONCLUSI ONS OF LAW
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Thi s issue has never been addressed In Al abama - can interest
be added to the amobunt of tax owed by a responsible corporate
of ficer under Al abama's 100% penalty statutes, §§40-29-72 and 40-
29- 737

Sections 40-29-72 and 40-29-73 were enacted in 1983 as part of
t he Tax Enforcenment and Conpliance Act (TECA), and are generally
nmodel ed after the federal 100% penalty statutes, 26 U S. C §§6671
and 6672.

The federal 100% penalty provisions do not specify that
interest shall be added to the tax due. Nonetheless., the IRSis
authorized to assess interest against a responsible corporate
officer based on 26 U S.C. §6601. That section provides that
interest shall run on all tax liabilities not paid by the due date.

See also, Holland v. U. S., 873 F.2d 1321 (1989), and Bradley v.

U S., 936 F.2d 707 (1991).

Li kew se, while §§40-29-72 and 40-29-73 do not specifically
require interest, §40-1-44 provides in part that "the annual rate
of interest to be added to all taxes adm nistered by the departnent
of revenue which are not paid by the prescribed due dates shall be
at the sane rate established by the secretary of the treasury under
the authority of 26 US. CA §6621." In ny opinion the first
sentence of §40-1-44 quoted above allows the
Department to charge interest on all delinquent taxes, including

the 100% penalty | evied at §40-29-73.
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The Taxpayers nmay argue that §40-1-44 only fixes the rate of
i nterest and does not authorize the Departnent of charge interest

on all delinquencies, citing Sizenore v. Fisherman Mari ne Products,

Inc., 536 So.2d 73 (1988). However, the Fisherman Marine case

i nvol ved the second sentence of §40-1-44 relating to the paynent of
interest by the Departnent on refunds. Wile the Court of Cvi
Appeal s held that. the second sentence fixed the rate of interest
only, the first sentence is nore affirmative and shows the
Legislature's intent that interest should run on all delinquent
taxes. The first sentence requires that interest is "to be added"
to all delinquent taxes, while the second sentence only provides
that interest "shall be conputed" at the prescribed federal rate.

If the Departnent cannot assess interest on a 100% penalty
assessnment, then a corporate officer could refuse to pay the
corporation's taxes and thus Iimt his personal liability to the
base tax owed by the corporation. Certainly that was not intended
by the Legislature. A simlar concern was expressed in Holl and,
supra, at page 1322:

This (paynent of interest) 1is the only |ogica

interpretation of the applicable statute. Were it

ot herwi se a responsi ble party coul d evade corporate taxes

with the know edge that his potential liability could

never exceed the initial tax liability, and any | apse of

ti me between assessnent and collection would work to his

advant age because interest could not accrue on the

penalty. The tax code does not contenplate the interest-

free use of governnent funds.

While the above is sufficient to support the assessnent of
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interest in the present case, | should also nention State v.
Pol | ock, 38 So.2d 870 (1949). In Pollock, at page 876, the Suprene
Court, citing Title 51, §196, Code 1940 (8§40-5-9), held that the
Legislature intended to charge interest on all delinquent taxes.

While §40-5-9 is found in the chapter concerning tax coll ectors,
apparently the Suprene Court believed that it was sufficiently
broad to require interest on all taxes, including inconme tax, the
tax in issue in the Pollock case. Also, as pointed out in Poll ock,
§40-1-2 (§831, Title 51, Code 1940) and §40-2-22 (§140, Title 51,
Code 1940) both contenplate. paynent of interest by a delingquent
t axpayer .

The above considered, the Departnent is directed to nmake the
assessnments in issue final, with interest running to the date of
final assessnment. It should be noted that while all responsible
officers are jointly and severally liable, the Departnent can
collect only up to the anmount owed by the corporation, plus

interest. Gay v. US., 586 F. Supp. 1127 (1984); MCrary v. U S, ,

910 F.2d 1289 (1990).

Entered on March 31, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



