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§

FI NAL ORDER

The Revenue Departnent assessed Al phonso and Gaendol yn E.
Beckl es (Taxpayers) for incone tax for the years 1987 and 1988.
The Taxpayers appealed to the Adm nistrative Law Division and a
heari ng was conducted on April 20, 1993. The Taxpayers' authorized
representative was notified of the hearing by certified mail, but
failed to appear. Assistant counsel Gaen Garner represented the
Depart nent .

The Departnent audited the Taxpayers' 1987 and 1988 Al abama
i ncone tax returns and deni ed nunerous clainmed deductions because
t he Taxpayers failed to provide verifying records.

The Taxpayers' CPA appeared at an informal conference in
Montgomery on April 19, 1991 and presented various records on
behal f of the Taxpayers. The records were not accepted by the
Departnent revi ew ng exam ner because they were unorgani zed and not
properly identified. The CPA was instructed to organize the
records and then resubmt themto the examner. The CPA failed to

do so within a reasonable tinme, and consequently all unverified



deductions were denied. The Taxpayers then appealed to the
Adm ni strative Law Di vi sion.

The adjustnents for both years involve various disallowed
Schedule A, Schedule C, and Schedule E expenses. The 1988
adjustmrents al so i nclude a $20,000.00 gain on a sale of property by
t he Taxpayers on January 27, 1988. A 50% fraud penalty was al so
added based on the Taxpayers' failure to report the gain. No facts
or circunstances surrounding the sale of the property were
submtted at the adm ni strative hearing.

A taxpayer has the burden of proving a deduction, and in the
absence of verifying records, the deduction nust be disallowed. U

S. Wdtke, 627 F.Supp. 1034: Doyle v. C.I.R, 616 F.2d 1191.

In this case, the Departnment rejected various records offered
by the Taxpayers at an informal conference. | do not know what
records were offered, or whether they should have been accepted as
present ed. However, the Taxpayers were given a reasonable
opportunity to resubmt the records at a |later date. They failed
to do so, and they also failed to appear at the admnistrative
hearing conducted on April 20, 1993. Consequently, the
Departnment's denial of the deductions is upheld.

However, while the burden is on the Taxpayers to verify their
deductions, the burden is on the Departnent to prove fraud by clear

and convincing evidence. Biggs v. CI1.R, 440 F.2d 1




The fraud penalty in this case is based on the Taxpayers'
failure to report a gain on the sale of property. The failure to
report the gain is evidence of fraud, but wthout additional
evidence indicating a willful intent to evade tax, the evidence is
insufficient to support the fraud penalty. The Departnent failed
to prove that the Taxpayers willfully omtted the incone with the
intent to evade tax. Consequently, the fraud penalty of $1,610.50
shoul d be renoved fromthe 1988 assessnent.

The above considered, the assessnents in issue are upheld,
except concerning the 1988 fraud penalty. Judgnent is entered
agai nst the Taxpayers for 1987 inconme tax in the anount of
$7,787.05, and 1988 incone tax in the anount of $5,830.04
($7,440.54 |l ess $1,610.50), both with additional interest conputed
from Septenber 30, 1991

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on April 29, 1993.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



