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FI NAL ORDER

The Revenue Departnent assessed incone tax against WlliamT.
and Brenda J. Escue (Taxpayers) for the years 1988 and 1989. The
Taxpayers appealed to the Admnistrative Law D vision and a hearing
was conducted on Novenber 8, 1991. James R Hinson, Jr.
represented the Taxpayers. Assi stant counsel Dan Schnmaeling
appeared for the Departnent.

FI NDI NGS OF FACT

The Taxpayers donated a road (Escue Drive) to Linmestone County
in 1986 and clainmed the road as a charitable deduction on their
1986 Al abama inconme tax return. The Taxpayers carried the
resulting net operating loss forward to 1988 and 1989. The
Departnent disallowed the deduction and the resulting |oss
carryforwards and entered the prelimnary assessnents in issue.

The relevant facts are undi sput ed.

Wl liamT. Escue (Taxpayer) purchased 40 acres of undevel oped
farm and near Tanner in Linmestone County, Alabama in 1975. The
Taxpayer used the land for agricultural purposes until 1985 when he

began devel opi ng the property as Tanner Industrial ParKk.
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Escue Drive was constructed by the Taxpayer in md-1986 to
provi de access to the east side of the Park. The Taxpayer concedes
that the road was necessary to develop and sell lots in the Park.

A diagramof the Industrial Park is attached. As shown, Escue
Drive runs fromnorth to south through the east side of the Park
and dead-ends after approxinmately 1200 feet. E ght lots are plated
on the east side of the road. Lots 5, 6, 7 and 8 were sold by the
Taxpayer for between $12,500 and $14,500 each. Lot 2 was sold to
the county at a reduced price and is now used as a fire station

A US Post Ofice is located on the northeast corner of the Park
and a Christian food mssion |l eases a lot at the end of the road.
Lots 1, 3 and 4 are still for sale. The west side of the road and
the remainder of the Park will be devel oped by the Taxpayer as
demand di ct at es.

The road cost over $90,000 and was constructed to exceed
county road specifications. A forner Linmestone County Comm ssioner
testified that the county routinely accepts all private roads if
they nmeet or exceed county road specifications. The county then
becones responsible for maintaining and repairing the road in the
future.

The Taxpayers claimthat they should be allowed a charitable
deduction because the road has pronoted econom c devel opnent and
jobs in the county and may be used to expand and i nprove the county

road systemin the future. The Taxpayers submtted an appraisal to
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the Departnent showing the fair market value of the road to be
$115, 500. 00.
CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-15(a)(10) allows a charitable
deduction in Al abama to the sanme extent as allowed under federa
law at 26 U.S.C. §170.

To qualify for a charitable deduction, a gift of property nust
be notivated by a "detached and disinterested generosity”. A gift
cannot be deducted if the donor receives a direct econom c benefit

as a result. Stubbs v. US., 428 F.2d 885; Conmm ssioner V.

Duberstein, 363 U S. 278, 81 S.Ct. 1190.

In this case, the Taxpayers directly benefited by constructing
Escue Drive because it allowed themto develop and sell lots in the
I ndustrial Park. The Taxpayers al so benefited by donating the road
to Linestone County because the county is now responsible for
mai ntaining the road in the future. The Taxpayers will further
benefit if the road is eventually tied into the county road system
because the Park wll be nore accessible and thereby nore
attractive to potential buyers.

The Taxpayers gave up nothing by deeding the road to the
county. The road still provides the sane full access to the
Taxpayers' property and can be used or expanded by the Taxpayers to
further develop the Park in the future. Gven the above facts, no

charitabl e contribution should be all owed.
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| also question the anount of the deduction clainmed by the
Taxpayers. Although no evidence was submtted on this issue, the
fair market value appraisal of over $115,000 apparently includes
t he $90,000 cost of the road plus |and val ue. However, | doubt
whether a willing buyer could be found to buy a dead-end road on
soneone else's property. The county was not willing to build or
buy the road, as shown by the follow ng testinony of fornmer County
Conm ssi oner Swanner -- ". . . but, evidently, the county woul dn't
have built the road. | nean, the county doesn't just build a road
to be doing it. They have to have a reason for it." (Transcript at
page 39)

The Taxpayer is a civic-mnded individual and devel opnent of
the Industrial Park, including Escue Drive, has unquestionably
hel ped Li nestone County. However, no charitabl e deduction can be
al | oned because the Taxpayers primarily benefited by first building
the road and then donating the road to the county.

The above considered, the assessnents in issue are correct and
shoul d be nade final, with applicable interest.

Entered on January 15, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



