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Taxpayers.

FI NAL ORDER

The Revenue Departnent assessed |ease tax against John C
Fair, d/b/a Triple F Truck Leasing, for the period July 1988
t hrough June 1990, and against Kauloosa Truck Leasing, a
partnership conposed of Wesley MIler Wl born and Steven Sunmmers
Runsey, for the period Novenber 1987 through Cctober 1989. Triple
F and Kaul oosa are hereinafter referred to as "Taxpayers". The
Taxpayers appeal to the Adm nistrative Law Division and the cases
wer e consol i dated and heard on March 17, 1992. J. Sydney Cook, 11
represented the Taxpayers. Assistant counsel Beth Acker appeared
for the Departnent.

FI NDI NGS OF FACT

The Taxpayers both l|leased tractor-trailer rigs to Cunm ngs
Trucki ng Conpany, Inc. during the period in issue.
The trucks were | eased under standard | ease agreenents wth

the Taxpayers as |essors and Cunm ngs as | essee. The Taxpayers
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recei ved 80% of the gross revenue earned by the trucks. Cumm ngs
initially paid all operating expenses relating to the trucks, i.e.
fuel, repairs, driver payroll, insurance, taxes, etc, but was
subsequently rei nbursed for those expenses by the Taxpayers.
Wesley MIler Wl born, a partner in Kaul oosa, and John C
Fair, the owner of Triple F, also served as president and
bookkeeper/accountant, respectively, of Cunm ngs during the subject
period. In that capacity, both nmen sel ected which Cunm ngs haul s
woul d be handled by their own (Kauloosa and Triple F) trucks.
Wel born and Fair also selected or had input as to which drivers
woul d drive the Kaul oosa and Triple F trucks. However, in all cases
the drivers, if not already enpl oyed by Cumm ngs, were hired by and
becane Cunm ngs enpl oyees. Cumm ngs di spatched the drivers and
paid all expenses of enploynent, i.e. wages, social security,
unenpl oynent, wi thhol ding, insurance, etc. relating to the drivers.
The drivers selected to drive the Taxpayers' trucks also on
occasi on drove ot her Cumm ngs trucks not owned by the Taxpayers.

CONCLUSI ONS OF LAW

The Taxpayers concede that they | eased the trucks to Cunm ngs,
but argue that the | eases were exenpt fromthe | ease tax under Code
of Ala. 1975, §40-12-223(8). That section exenpts fromthe |ease
tax all leased trucks if the "l essor furnishes a driver or drivers
for each such vehicle . . ." The Taxpayers contend that they

furnished the drivers for their |eased trucks wthin the scope of
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the exenption because they selected the particular drivers that
woul d handl e their trucks.

The Taxpayers' case is prem sed on the assunption that Fair
and Wl born selected the drivers for the Triple F and Kaul oosa
trucks in their capacity as |essors. However, Fair and Wel born
wore two hats concerning the | eased trucks. on one hand they owned
Triple F and Kaul oosa and | eased the trucks to Cunm ngs, and on the
other they were enployees of Cunm ngs. The standard | ease
agreenent does not allow the |lessor to select the driver for the
truck. Just the opposite, the |l ease requires that Cummngs wll at
al | times have "exclusive possession, control, use and
responsibility for the operation of" the |eased vehicle. See
paragraph 6 of standard | ease. Consequently, Wl born and Fair were
able to select the drivers for the Triple F and Kaul oosa trucks not
in their capacity as lessors, but only in their capacity as
Cunmm ngs enpl oyees. Consequently, the Taxpayers did not select the
drivers and clearly the exenption does not apply.

In addition, even assum ng that the Taxpayers selected the
drivers, the exenption would still not apply.

To be exenpt the Taxpayers nust have "furnished" the drivers.

Havi ng input into which of Cummng's drivers would handle their
trucks is not sufficient. Rather, for a lessor to furnish a driver
within the purview of the exenption, the driver nust be an enpl oyee

of, or at least paid by and under the control of the lessor. In
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this case the drivers were enployees of Cumm ngs and were paid by
and under the control of Cumm ngs. Cumm ngs and not the Taxpayers
furni shed the drivers and the exenption does not apply.

| agree with the Taxpayers that a statute nust be construed to

effectuate the intent of the Legislature. Hlyer v. D xon, 373

So.2d 1123. However, the plain |anguage of the statute nust
control and in cases of doubt an exenption nust be construed

agai nst the taxpayer and for the Departnent. Brundidge MIIing Co.

v. State, 228 So.2d 475.

The Taxpayers also argue that if the | eases are taxable, then
the taxabl e neasure should be only the net amount received under
the leases. That is, the Taxpayers should be allowed to deduct al
expenses relating to the trucks.

For | ease tax purposes, "gross proceeds" is defined at §40-12-
220(4) as "the value proceeding or accruing from the |easing of
tangi bl e personal property, w thout any deduction on account of the
cost of the property so leased or rented, the cost of materia
used, l|abor or service cost, interest paid or any other expense
what soever

The Taxpayers in this case received a | unp sum paynent of 80%
of the gross earnings of each truck. Under the above section, that
80% constitutes the gross proceeds derived from the |eases. No
deduction can be allowed for any operating expenses relating to the

trucks that were subsequently paid by the Taxpayers to Cumm ngs.
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The above considered, the assessnents agai nst both Taxpayers
are correct and should be made final, with applicable interest.

Entered on April 21, 1992.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



