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The Revenue Departnent assessed notor fuel tax and gasoline
tax against LL&E Petroleum Marketing, Inc. (Taxpayer) for the
period March, 1987 through February, 1990. The Taxpayer appeal ed
both assessnents to the Adm nistrative Law Division and a hearing
was conducted on February 17, 1993. Joe DeSalvo and M chael A
LeBl anc appeared for the Taxpayer. Assi stant counsel John J.
Breckenri dge represented the Departnent.

The facts are undi sput ed.

The Taxpayer sold notor fuel in Alabama during the period in
i ssue to Cenac Towi ng Conpany, |ndiana Farm Bureau, LaGoria G|l
and Gas Conpany and Rio Energy International, Inc. None of the
purchasers were |licensed as notor fuel distributors in Al abana.

The Taxpayer delivered the fuel directly to conmmon carrier
shi ppers at the Port of Mobile. The conmmon carriers were hired by
the purchasers and transported the fuel either to Kingston,

Jamai ca, in the case of the Rio Energy sales, or to ports in other



st at es. The fuel was not intended for use and was not used in
Al abana.

The Taxpayer al so sold gasoline to Laloria Gl and Gas during
the audit period. The Taxpayer delivered the gasoline to comon
carrier shippers at the Port of Mbile for delivery to Panama Cty,
Fl ori da.

The Mdtor Fuel Assessnent

To begin, the Departnent now concedes that it is barred from
taxing the sales to R o Energy because of the Inport-Export O ause
of the United States Constitution, Art. 1, §10, d4d.2. See,

Loui siana Land and Exploration v. Pilot Petroleum 900 F.2d 816

(1990). Consequently, the notor fuel sold to Rio Energy should be
removed fromthe assessnent.

The Departnent contends that the remaining notor fuel sales in
i ssue were taxabl e because they were nmade to unlicensed dealers in
Al abana.

The Taxpayer concedes that the sales were to unlicensed
dealers in Al abama, but argues that the sales were not taxable
because the notor fuel was not used in Al abama. The Taxpayer al so
argues that a tax on the sales would be an unconstitutional |evy on
interstate commerce in violation of the Commerce C ause of the U
S. Constitution, Art. 1, §8.

The sale of notor fuel by a distributor to another |icensed

distributor is exenpt fromnotor fuel tax. See |ast sentence of



§40-17-11. However, it does not follow that all sales to an
unlicensed distributor are taxable. Rather, a sale to an
unlicensed distributor is taxable only if the fuel is to be used in
Al abama, ' and the distributor knows or has reason to know at the
time of the sale that the fuel will be used in A abama. See, §40-
17-11(1)(2) and (3).

The fuel in issue was not used in Al abama and the Taxpayer
knew at the tinme of sale that the fuel would not be used in
Al abansa. Consequently, the sales were not subject to the notor
fuel taxes.

The first paragraph of §40-17-11 specifies that all sal es of
notor  fuel shal | be wthout Iliability except wunder the
ci rcunst ances described in paragraphs (1) and (2) and (3). If the
Department is correct and all sales to unlicensed purchasers are
taxabl e, then §40-17-11(1)(2) and (3) woul d be neani ngl ess.

On the other hand, the Departnent argues that if an unlicensed
pur chaser can buy notor fuel tax-free, then the various notor fue
licensing requirenents are neani ngless. | disagree.

The nmotor fuel |aw does contain several |icensing statutes,
see §§40-12-191, 40-17-12, and 40-17-14, but those sections all
relate to the licensing of distributors (or bul k purchasers) that

sell, withdraw or use notor fuel in Alabama. The purchasers in

'Sections 40-17-1, 40-17-3, 40-17-5 and 40-17-11 all specify
that notor fuel is taxable only if it is used in the operation of
a notor vehicle on the highways of Al abans.



this case did not resell or use the fuel in A abama, and thus were
not required to be licensed in Al abama, at least relating to the
transactions in issue.

Departnent Reg. 810-8-1-.18(2)(a) is contrary to |aw insofar
as it states that the sale of notor fuel to an unlicensed out - of -
state purchaser is taxable even when the fuel is to be used outside
of Al abama. Rather, a sale to an unlicensed in-state or out-of-
state dealer is taxable only if the fuel is to be used in Al abana.

The Gasol i ne Tax Assessnent

The gasoline tax levied at §40-17-30, et seq., is levied on
the sale, use, etc. of gasoline in Al abama. The gasoline tax can
be distinguished fromthe notor fuel tax in that the gasoline tax
applies to all sales in A abana regardl ess of where the gasoline is
used, whereas the notor fuel tax applies only to notor fuel used in
Al abana.

The sale of the gasoline in this case occurred when the
Taxpayer delivered the fuel to the common carrier shippers at the
Port of Mbile.? Consequently, the sales occurred in Al abama and
t he Al abama gasoline tax is due.

The fact that the gasoline was subsequently transported

out side of Al abama for use in another state does not prohibit the

2 Under Al abama |aw, a sale occurs upon transfer of title to

t he goods sold. Code of Ala. 1975, §7-2-106(1). Unless otherw se
agreed, title passes when the seller conpletes delivery of the
goods to the buyer. Code of Ala. 1975, §7-2-401(2).



Department from taxing the sale of the gasoline in Al abama. The
taxabl e event - the sale of the gasoline - was not in interstate

commerce but rather was a closed, intrastate transaction. Rite

Tile Conpany v. State, 176. So.2d 31; Anerican Cast Ilron Pipe

Conpany v. Boswell, 350 So.2d 438.

The above considered, the notor fuel assessnent is voided and
no additional notor fuel tax is owed by the Taxpayer for the period
in issue. The gasoline tax assessnent is upheld. Judgnent is
entered against the Taxpayer for gasoline tax for the period in
issue in the anount of $359,697.33, with additional interest
conputed from May 10, 1991

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on April 29, 1993.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



