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The Revenue Departnent assessed franchise tax against Fund
Al abama, Inc. (Taxpayer) for 1990 and al so denied a petition for
refund of franchise tax concerning 1989. The Taxpayer appealed to
the Adm nistrative Law Division and a hearing was conducted on My
7, 1991. M. Wayne E. Dutt appeared for the Taxpayer. Assi stant
counsel Dan Schraeling represented the Departnent. This Oder is
based on the evidence and, argunents presented by both parties.

FI NDI NGS OF FACT

The issue in dispute is whether the Taxpayer enpl oyed capita
in Al abama during the years in issue so as to be liable for the
Al abama foreign franchise tax |levied at Code of Al a. 1975, 540-14-
41. The relevant facts are undi sputed.

The Taxpayer was incorporated in Delaware in 1988 and al so
qualified to do business in Al abama in that year. The Taxpayer has
from400 to 700 sharehol ders and its only business is to invest in
stocks of Al abama corporations or corporations with significant
activities in Al abanma.

The Taxpayer contracted with Sterne, Agee and Leach | nvest nent
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Advi sors (SALIA) to nmake the actual investnent decisions and SALIA
recei ves an annual fee based on the asset value of the portfolio.
The securities are held by First Al abanma Bank which receives a
small fee for its services. The Taxpayer has two officers and
mai ntains an office in Birm ngham but has no ot her physical assets
in Al abama or el sewhere.

The Taxpayer petitioned for a refund of franchise tax paid for
the year 1989. The Departnent audited the Taxpayer, denied the
refund and also assessed tax due for 1990. The Depart nment
determ ned the Taxpayer's capital enployed in Al abama from the
Taxpayer's bal ance sheet after allow ng a deduction for all stock
hel d in donmestic Al abama corporations. The Departnent's position
is that the Taxpayer's stock in foreign corporations constitutes
t axabl e capital enployed in Al abana.

The Taxpayer argues that it is a "nere investor" and that the
ownership of corporate stocks and securities does not constitute
the enploynent of capital in Alabama so as to subject it to the
Al abama foreign franchise tax.

CONCLUSI ONS OF LAW

The question is whether the stock owned by the Taxpayer in
foreign corporations constitutes capital enployed in Al abama

pursuant to 540-14-41. Al abanma Textile Products Corp. v. State, 83

So.2d 42, is directly on point. As stated in that case, "the

shares of stock of a foreign corporation owned by a foreign
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corporation whose commercial domcile is in Alabama, as is the case
with the instant corporation, and the situs of the shares of stock
presumably being in Alabama, . . ., are includable in the neasure
of the franchise tax of the corporation so owning said shares of
stock." See, p. 59. Consequently, the stock owned by the Taxpayer
constitutes capital enployed in Al abama subject to the Al abama
foreign franchise tax.

The Taxpayer cites State v. Cty Stores Conpany, 171 So.2d

121; State v. National Cash Credit Ass'n, 141 So. 541, and ot her

cases in support of its position. Those cases are not persuasive.

In the Gty Stores case, the taxpayer operated retail store

outlets in various states, not including Al abana. The taxpayer
acquired real estate in Al abama but "never owned or operated a
store in Al abana. Its only activity in this state was the
ownership of the Birm ngham real estate for a short period of
time". See, p. 122. The Al abama Supreme Court held that the
passi ve ownership of property not used in the taxpayer's primary
busi ness activity was not sufficient to subject the taxpayer to the
Al abama franchise tax. That is not the situation in the present
case.

In this case the Taxpayer through its agent SALIA is actively
engaged in buying and selling stocks in Al abama to nmake a profit.
The buying, selling and holding of stocks is the Taxpayer's

Primary business activity and is not an incidental function, as was
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the ownership of the Al abama real estate in Gty Stores.

In National Cash Credit, the taxpayer, a foreign corporation,

owned stock in two subsi di ary Al abama corporations. The Suprene
Court ruled that the taxpayer shoul d

not pay franchise tax on the stock of the Al abama corporations
because those corporations had already paid donestic franchise tax.
The Court Determned that to tax the stock again would constitute
i nper mi ssabl e doubl e taxati on.

However, in this case the Departnment properly deducted from
the neasure of the tax the Taxpayer's stock in Al abam
corporations, as required by Code of Ala. 1975, §40-14-41(d)
Thus, there is no double taxation as was the concern in the

Nati onal Cash Credit case.

In addition, the court pointed out in National Cash Credit

that capital enployed for purposes of the franchise tax includes
"all of the properties and noneys set apart from other uses and
i nvested or enployed in the operation of the business with a view
to inconme or profit therefronf. See, p. 554. As stated, in this
case the Taxpayer bought and sold stocks for the primary purpose of
realizing a profit. The stocks were assets used by the Taxpayer in
its sole business activity and constitute capital enployed in
Al abama subject to the foreign franchise tax.

The above considered, the Departnent properly denied the

refund for 1989 and assessed additional tax due for 1990. I n
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conpliance with Departnent regulations, this Order constitutes a
Recomended order relating to the 1989 refund and has been
submtted to the Conm ssioner along with the admnistrative record
for entry of a Final Oder. The Final Oder entered by the
Comm ssi oner may be appeal ed by the Taxpayer pursuant to Code of
Ala. 1975, §41-22-20. This Oder is a Final Oder relating to the
1990 assessnent and the Departnent is directed to nmake the
assessnent final, plus applicable interest. The final assessnent
i nay be appeal ed pursuant to Code of Ala. 1975, §40-2-22.

Entered on July 11, 1991.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



