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The Revenue Departnent entered two assessnents for | odgings
tax agai nst Gunvant H Patel, d/b/a the Montgonery |Inn (Taxpayer).
One assessnent involves the nonths of July and August, 1984, My,
1985, and March, April, My, June, August and Cctober, 1987. The
second assessnent is for the nonths of My, June, August and
Cct ober, 1989. The Taxpayer appealed to the Admnistrative Law
D vision and a hearing was conducted on Cctober 14, 1993. Richard
A. Lawence appeared for the Taxpayer. Assi stant counsel Gaen
Garner represented the Departnent.

The issue in this case is whether the Al abama | odgings tax
| evied at Code of Ala. 1975, §40-26-1, et seq. can be discharged in
a federal bankruptcy proceeding. That issue turns on whether the
| odgi ngs tax is a non-dischargeable tax as described in 11 U S. C
§507(a)(7) (O . |If the tax is non-dischargeable, a second issue is
whet her a penalty assessed with the tax can be di scharged.

The Taxpayer operated the Montgonmery Inn during the nonths in

issue but failed to pay the State |odgings tax for those nonths.



The Taxpayer filed a petition for relief under Chapter 7 of Title
11 of the U S. Code on Novenber 3, 1989. The Departnent as a
creditor was notified of the bankruptcy action but was directed not
to file a claimbecause no assets existed fromwhich to receive a
di vidend. The Taxpayer was di scharged from bankruptcy on Qctober
16, 1990. The Departnent subsequently entered the two assessnents
in issue on Decenber 12, 1990.

The Taxpayer clains that the | odgi ng taxes were discharged in
t he bankruptcy proceeding. The Departnent counters that the taxes
are non-di schargeabl e under §507(a)(7(C). That section provides
that a tax cannot be discharged if it is "a tax required to be
collected or wthheld and for which the debtor is liable in
what ever capacity."

The Taxpayer argues that a tax is non-dischargeabl e under
§507(a)(7)(C) only if it is a trust fund tax |evied on sonmeone
other than the debtor and the debtor is required to collect or
wi thhold the tax and hold it in trust for the governnment. Typica
trust fund taxes are incone taxes wthheld by an enpl oyer from an
enpl oyee' s wages, an enployee's share of federal social security
taxes, and state and |ocal sales and use taxes. See generally,

Rosenow v. State of Ill., Departnent of Revenue, 715 F.2d 277. The

Taxpayer argues that the Al abama | odgings tax is not a trust fund
tax and thus is dischargeable because it is levied directly on the

debtor, the Taxpayer in this case.



| recognize that the lodgings tax is not a classic trust fund
tax like the sales or wthhol ding tax. However, that is not
determ native of whether the |odgings tax is non-dischargeable
under §507(a)(7)(C. As stated in Rosenow, supra, at page 279,
"the plain |anguage of Section C (11 U.S.C. 507(a)(7)(C) is not
confined to 'trust fund taxes'". Rather, a tax 1is non-
di schargeable if (1) it is required to be collected or wthheld,
and (2) the debtor is liable for it in whatever capacity.

Section 40-26-16 requires that the | odgings tax nust be

charged to and collected fromthe custoner and cannot be

absorbed by the person responsible for paying over the

tax to the Departnent. Section 40-26-16 reads in

pertinent part as follows: It shall be unlawful for

any person, firmor corporation engaged in or continuing

within this state in any business for which a license or

privilege tax is required by this chapter to fail or
refuse to add to the price of the service rendered the
anount due by the taxpayer on account of the tax |evied

by this chapter. Nor shall any person refund or offer to

refund all or any part of the anmpbunt collected as tax

under this chapter or to absorb such tax or to advertise
directly or indirectly the absorption or refund of such

tax or any portion of the sane.

The above clearly provides that the Al abama | odgings tax is
"required to be collected" fromthe custoner. It is unlawful not
to collect the tax fromthe custoner. The person collecting the
tax, the Taxpayer/debtor in this case, is also clearly liable to
pay over the tax to the Departnent. Consequently, the Al abama
| odgi ngs tax is non-di schargeabl e pursuant to the plain wording of
§507(a)(7)(C. The lodgings taxes in issue thus were not

di scharged in the Taxpayer's bankruptcy proceeding.



| f the taxes are not dischargeable, the next issue is whether

the penalties also assessed by the Departnent can be di scharged.
The Taxpayer argues that even if a tax is non-di schargeable, a
penalty relating to the tax can be discharged if the event giving
rise to the penalty (non-paynent and/or non-filing of return in
this case) occurred nore than three years prior to the filing of

the bankruptcy petition, citing In re Burns, 887 F.2d 1541. I

agr ee.

11 U.S.C. §523(a)(7) provides that a penalty is dischargeabl e
if (1) the underlying tax to which it relates is dischargeable, or
(2) the event giving rise to the penalty occurred nore than three
years prior to the filing of the bankruptcy petition. The penalty

is dischargeable if either of the above applies. See, In re Burns,

supra, at page 1544.

The bankruptcy petition in this case was filed on Novenber 3,
1989. Thus, any penalty relating to a period nore than three years
prior to that date, or before Novenber 3, 1986, should be
di schar ged.

The Departnent is directed to delete the penalties assessed
for the nonths of July and August, 1984 and My, 1985, and
thereafter notify the Adm nistrative Law Division of the adjusted
amounts due. A Final Order will then be entered. The Final Order
when entered may be appealed to circuit court within 30 days

pursuant to Code of Ala. 1975, §40-2A-9(Q).



Ent ered on Novenber 24, 1993.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



